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The Defendant brings a motion to set aside my Order dated July 31st, 2024.  By virtue of that
Order, I had granted the Plaintiff's motion for judgment.  I did so in part by relying upon the
Plaintiff's statement to me in Court that day that he had reached out to the Defendant on
July 24th, 2024.  The Plaintiff specifically advised me.

"I've received no response from them, Your Honour."

Today I learned that this was not true.  Immediately upon emailing the Defendant on July 24th,
2024, the Plaintiff received a 'bounce-back' email confirming that the person he had emailed
at the law firm representing the Defendant was on vacation.  Had I been made aware of this,
I would not have made the decision that I did on that day.

The Plaintiff also heard back from that person on the day before Court, July 30th, 2024, when
she contacted him with respect to another matter.  I would also have considered this to have 
been a response, albeit on a different file.

The Plaintiff maintains that this was an innocent misrepresentation, that in his view he had not
had a response directly from that person with respect to this file, and so therefore he had not
deliberately misled the Court.  I do not need to determine whether or not this was true to
conclude that I had been misled, and that the Order accordingly cannot stand.

The Defendant learned of the Order on August 7th, 2024, when the Plaintiff emailed it to them.
The Defendant acted quickly, ordering the transcript from the proceedings and ordering an
IT report with respect to the emails.  Their motion materials were sworn October 4th, 2024.
I find this to be a reasonable amount of time to bring the motion.

I further disagree with the suggestion that this ought to have been an appeal of a final Order
to the Divisional Court.  I agree that a Rule 11.06 motion was appropriate.

The Defendant's motion is granted, and my Order dated July 31st, 2024 is hereby set aside
and of no further force or effect.

Given the circumstances, I make no order as to costs.




