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OVERVIEW

[11 Radiya Al Sheikh, the applicant, was involved in an automobile accident on
October 7, 2022, and sought benefits pursuant to the Statutory Accident Benefits
Schedule - Effective September 1, 2010 (including amendments effective June 1,
2016) (the “Schedule”). The applicant was denied benefits by the respondent,
Peel Mutual Insurance Company, and applied to the Licence Appeal Tribunal -
Automobile Accident Benefits Service (the “Tribunal”) for resolution of the
dispute.

ISSUES

[2] The issues in dispute are:

V.

Vi.

Are the applicant’s injuries predominantly minor as defined in s. 3 of the
Schedule and therefore subject to treatment within the $3,500.00 Minor
Injury Guideline (“MIG”) limit?

Is the applicant entitled to a non-earner benefit (‘NEB”) of $185.00 per
week from November 30, 2022 to date and ongoing?

Is the applicant entitled to the assessments proposed by Meditec
Independent Medical Examinations, as follows:

a) $2,486.00 for an attendant care assessment, in an OCF-
18/treatment plan (“treatment plan”) submitted November 29, 2022;
and

b) $4,373.10 for a psychiatric assessment, in a treatment plan
submitted November 29, 20227

Is the applicant entitled to $4,863.84 for a chiropractic services, proposed
by Spinetec Health Care Solutions in a treatment plan submitted
November 29, 20227

Is the applicant entitled to interest on any overdue payment of benefits?

Is the respondent entitled to costs?

[3] The respondent requested costs at the hearing. | have added it to the issues in
dispute pursuant to Rule 19.2 of the Licence Appeal Tribunal Rules, 2023 (the
“‘Rules”).
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RESULT

[4]

| find that:
i.  The applicant remains within the MIG;
ii. The applicant is not entitled to an NEB;

iii. As the applicant is subject to the MIG, it is not necessary to consider
whether the treatment plans are reasonable and necessary;

iv. As there are no overdue benefits, the applicant is not entitled to interest;
and

v. The respondent is not entitled to costs.

PROCEDURAL ISSUES

Respondent may rely on the late-produced AutoPlus Report

[3]

[6]

[7]

[8]

The respondent sought an order permitting it to rely on a document, a nine-page
AutoPlus Report, which it did not disclose to the applicant until the day before the
hearing. The respondent submitted that it was not sure why the document was
not disclosed pursuant to the deadline set out in the Case Conference Report
and Order because respondent’s counsel recently took over carriage of the file
from a colleague. It submitted that the information in the document, which
summarizes the insurance policies held by, and claims made by, the applicant in
the years 2019 to 2025, was within the knowledge of the applicant.

The applicant submitted that the document should not be admitted as it was not
disclosed pursuant to the deadline set out in the Case Conference Report and
Order.

Pursuant to Rule 9.3 of the Licence Appeal Tribunal Rules, | considered the fact
that the information in the document was within the applicant’s knowledge, and
the fact that the applicant did not consent to the document being relied on at the
hearing. | ordered that the respondent would be permitted to rely on the
document, but | would give the document less weight to account for the potential
prejudice caused by its late production.

In any event, | did not rely on the document in coming to my decisions as set out
below.
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ANALYSIS
The applicant remains in the MIG
[9] | find that the applicant remains subject to the MIG.

[10] Section 18(1) of the Schedule provides that medical and rehabilitation benefits
are limited to $3,500.00 if the insured sustains impairments that are
predominantly a minor injury. Section 3(1) defines a “minor injury” as “one or
more of a sprain, strain, whiplash associated disorder, contusion, abrasion,
laceration or subluxation and includes any clinically associated sequelae to such
an injury.”

[11]  Aninsured may be removed from the MIG if they can establish that their
accident-related injuries fall outside of the MIG or, under s. 18(2), that they have
a documented pre-existing injury or condition combined with compelling medical
evidence stating that the condition precludes recovery if they are kept within the
confines of the MIG. The Tribunal has also determined that chronic pain with
functional impairment or a psychological condition may warrant removal from the
MIG. In all cases, the burden of proof lies with the applicant.

[12] The applicant testified that commencing immediately after the accident, she
suffered from neck pain, back pain, shoulder pain, left knee pain and full body
pain as well as from emotional and mental symptoms. The applicant submits that
she should be removed from the MIG on the basis that she suffers from chronic
pain and a psychological condition as a result of the accident. She relies on her
testimony and that of her husband.

[13] The respondent submits that the applicant has not established that she suffers
from either chronic pain or a psychological condition as a result of the accident.
The respondent relies on the clinical notes and records (CNRs) of Dr. Michael
Stephenson, the applicant’s family doctor, the applicant’s prescription summary,
and the AutoPlus Report.

The applicant has not proven that she suffers from chronic pain as a result of the
accident

[14] |find that the applicant has not proven that she suffers from chronic pain with
functional impairment as a result of the accident.

[15] The applicant testified that on October 7, 2022, the front of her car was hit by
another vehicle as she was pulling out of a parking lot. Immediately after the
accident, she suffered from pain in her neck, shoulder, back, knee and entire
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[16]

[17]

[18]

body and was subsequently unable to perform many of her pre-accident
activities, including housework, preparing meals, caring for her children and
husband, bathing and dressing herself. She testified that she went to see Dr.
Stephenson one week after the accident and he prescribed pain medication. She
testified that she saw Dr. Stephenson approximately every two weeks between
December 2022 and August 2023 due to pain. She testified that she went back to
Dr. Stephenson in 2024 and he recommended physiotherapy.

| find that the applicant’s testimony was vague. She offered no details about her
pain levels or how her pain was connected to her functional impairments. | further
find that the applicant’s memory of the period of time following the accident is
poor. She initially denied that she was involved in two accidents in the fall of
2022 and then, once she was asked about Dr. Stephenson’s CNRs, which
reference two accidents, she agreed there were two accidents, but she was
unable to confirm when they took place or which accident occurred first. |
therefore give the applicant’s testimony less weight.

The applicant’s husband, Hasan Al Sheikh, testified at the hearing that his wife
was unable to bathe herself, prepare meals, do housework or care for the
children after the accident. The applicant and Mr. Al Sheikh agreed that they
were involved in two accidents during the fall of 2022 and two accidents in 2024.
| give Mr. Al Sheikh’s testimony little weight as he admitted that he was unsure
which accident the applicant’s counsel was referring to in counsel’s questions
posed during direct examination. He did not clarify which of the four accidents his
testimony related to. Further, Mr. Al Sheikh’s testimony was vague in terms of the
functional limitations suffered by the applicant after the accident.

| find that Dr. Stephenson’s CNRs do not corroborate the applicant’s claim that
she suffers from chronic pain as a result of the accident. The CNRs show that the
applicant saw Dr. Stephenson for the first time after the accident on November
15, 2022, which is approximately five weeks after the accident. During that visit,
the applicant reports that she was in two recent accidents, one in November and
one in September. She described an accident in which she was in a vehicle that
was rear-ended, and then reported that the pre-existing left knee pain was “a bit
worse” since the accident. | note that the accident of October 7, 2022 did not
involve her vehicle being rear-ended. She did not report pain in her neck, back,
shoulder or entire body. She did not attribute any pain or injuries to the second
accident that she mentioned to Dr. Stephenson, which | find was likely the
accident of October 7, 2022, despite the applicant having stated that it occurred
in November. She did not report to Dr. Stephenson that she was unable to bathe
or dress herself, take care of her children, perform housework or prepare meals.
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[19]

[20]

[21]

[22]

[23]

Dr. Stephenson prescribed a trial of naproxen for the applicant’s long-standing
stress-related headaches.

Dr. Stephenson’s CNRs show that the applicant saw him on December 20, 2022,
August 21, 2023 and October 4, 2023 for matters unrelated to the subject
accident. Then on January 17, 2024, the applicant reported pain in her shoulder
to Dr. Stephenson, which she related to an accident that had occurred more than
one year previously. She reported that the pain was mild initially and worse in the
last ten days. The note also indicates that the patient has ten kids at home and
may have suffered a new injury doing housework. Dr. Stephenson recommended
the applicant obtain physiotherapy. On January 25, 2024, the applicant reported
ongoing low back and neck pain since the accident.

Subsequently, on May 30, 2024, the applicant reported to Dr. Stephenson that
she was involved in an accident on May 6, 2024 and had pain in her neck, low
back and both knees as a result. Dr. Stephenson recommended more
physiotherapy.

While the applicant alleges that Dr. Stephenson’s CNRs are incomplete, she
directed me to no evidence to corroborate that claim. | give significant weight to
the CNRs of Dr. Stephenson because they provide a contemporaneous record of
the applicant’s reports to her family physician.

| find that Dr. Stephenson’s CNRs do not support the applicant’s claims that she
suffers from chronic pain with a functional limitation. | further find that they do not
support the applicant’s claims that her chronic pain was caused by the accident.

As a result, | find that the applicant has not proven, on a balance of probabilities,
that she suffers from chronic pain with functional impairment as a result of the
accident that warrants removal from the MIG.

The applicant does not suffer from a psychological impairment as a result of the

accident

[24]

[25]

The applicant testified that she was more nervous and socially isolated after the
accident. The applicant’s husband also testified that he found the applicant more
nervous after the accident. As noted above, | give Mr. Al Sheikh’s testimony little
weight.

| further find that the CNRs of Dr. Stephenson do not corroborate the applicant’s
claim that she suffers from a psychological impairment as a result of the
accident. The only reference to mental health in the CNRs is the November 15,
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2022 note, in which the applicant reported being quite sad and stressed due to
the death of her mother and family responsibilities.

[26] The applicant has directed me to no medical evidence of a psychological
diagnosis or to any psychological symptoms related to the accident.

[27] Therefore, | find that the applicant has not proven, on a balance of probabilities,
that she suffers from a psychological condition as a result of the accident. As a
result, | find that the applicant remains subject to the MIG.

Treatment Plans

[28] | have found that the applicant remains subject to the MIG, therefore it is not
necessary to determine whether the disputed treatment plans are reasonable
and necessary.

The applicant is not entitled to an NEB

[29] | find that the applicant has not proven that she is entitled to an NEB from
November 30, 2022 to date and ongoing.

[30] Section 12(1) provides that an insurer shall pay an NEB to an insured person
who sustains an impairment as a result of the accident, if the insured person
suffers a complete inability to carry on a normal life as a result of and within 104
weeks after the accident. Section 3(7)(a) defines a “complete inability to carry on
a normal life” as “an impairment that continuously prevents the person from
engaging in substantially all of the activities in which the person ordinarily
engaged before the accident.” The Court of Appeal set out the guiding principles
for NEB entitlement in Heath v. Economical Mut. Ins. Co., 2009 ONCA 391
(“Heath”), which, generally, focuses on a comparison of the applicant’s pre- and
post-accident activities.

[31] The applicant testified that because of the pain and psychological condition that
she suffers as a result of the accident, she has been unable to return to the
following activities, which she performed prior to the accident: bathing herself,
dressing herself, housekeeping chores, preparing meals, caring for her children,
six of whom remain under her care, and caring for her husband, who is injured.
She submits that, as a result, she is entitled to an NEB from November 30, 2022.
The applicant relies on her testimony and that of Mr. Al Sheikh.

[32] The respondent submits that the applicant has not proven entitlement to an NEB
because there is no medical evidence corroborating her functional limitations,
and she has not established the continuous nature of her impairments or their
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interference in her activities. The respondent relies on the CNRs of Dr.
Stephenson.

[33] The applicant’s testimony provided a bare bones summary of activities that she
engaged in prior to the accident, with no details respecting the amount of time
devoted to any of the activities or the relative importance of these activities. Mr.
Al Sheikh’s testimony similarly lacked details. | find that | do not have the detail
necessary to enable me to engage in a meaningful analysis of the applicant’s
pre- and post-accident activities, as required by Heath.

[34] In addition, | find that the CNRs of Dr. Stephenson do not support the applicant’s
testimony respecting her functional limitations. The CNRs show that the applicant
saw Dr. Stephenson on November 15, 2022 and reported that she had been in
two accidents in the fall of 2022. She reported that some pre-existing knee pain
was slightly worse since the accident. She did not report, either on November 15,
2022 or during any subsequent appointment, that she was unable to bathe
herself or dress herself. She did not report that she was unable to do housework,
prepare meals or care for the children.

[35] As aresult, | find that the applicant has not established, on a balance of
probabilities, that she suffers from an impairment that continuously prevents her
from engaging in substantially all of the activities that she engaged in prior to the
accident. Therefore, she is not entitled to an NEB.

Interest

[36] Interest applies on the payment of any overdue benefits pursuant to s. 51 of the
Schedule. As there are no overdue benefits, the applicant is not entitled to
interest.

Costs
[37] |find that the respondent is not entitled to costs.

[38] Rule 19.1 provides that a party may make a request to the Tribunal for costs
where it believes that the other party in a proceeding has acted unreasonably,
frivolously, vexatiously or in bad faith.

[39] The respondent made an oral request at the hearing for its costs related to the
hearing. The parties made no oral submissions respecting costs. Pursuant to
Rule 19.3 of the Licence Appeal Tribunal Rules, | ordered that the respondent
may make written submissions on costs within 7 days of the hearing.
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[40] The respondent did not make any written submissions with respect to costs.

[41] |find that the respondent has not directed me to any evidence that the applicant
has acted unreasonably, frivolously, vexatiously or in bad faith. Therefore, | find
that the respondent has not established, on a balance of probabilities, that it is
entitled to costs.

ORDER

[42] |find:
i.  The applicant remains within the MIG;
i. The applicant is not entitled to an NEB;

iii. As the applicant is subject to the MIG, it is not necessary to consider
whether the treatment plans are reasonable and necessary;

iv. As there are no overdue benefits, the applicant is not entitled to interest;
and

v. The respondent is not entitled to costs.

Released: October 2, 2025

Do ac)

Caley Howard
Adjudicator
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