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This is a conjoined motion brought by the Respondents, in relating to nine vehicles and
in response to Applications brought by the Applicants pursuant to section 23 of the Repair
and Storage Liens Act (“RSLA”) to have a determination of their rights to retain and sell
vehicles on the basis of a $2,500 cancellation fee. The Respondents, the legal owners of
the vehicles in question had themselves commenced applications pursuant to section 24
of the RSLA, under which they paid security into court in exchange for, or to secure the

release of the vehicles in issue. The Respondents seek:

(a) a dismissal of the Applicants’ section 23 Applications;

(b) an order that the Applicants’ pay the Respondents an amount of $263,298 (the
total value of the vehicles which the Plaintiff's retained and sold);

(c) an order that the amounts paid into court under the Respondents’ section 24
applications and any accrued interest be released to the Respondents’ lawyers;
and

(d) costs related to these proceedings.



The Facts

Nine vehicles were towed over a period of several months, following reported accidents.
The Applicants entered into contracts with the Respondents at the scene of the accidents,
for the provision of towing and storage services. Included in the documents signed by
the Respondents, is a clause relating to a $2500.00 “cancellation fee”, if the Respondents

breach the contract by not paying the requisite charges and fees.
The Plaintiffs’ position

The Plaintiffs assert that they received legal consents from the Respondents before the
vehicles were towed. So, the towing and storage charges were provided and there was a
contractual agreement between the parties. There was a provision that if the agreement
was breached by the registered owner, then a $2500.00 cancellation fee would apply in

addition to the costs of any services already rendered.

The Applicants issued their invoices, which the Respondent through their insurance
companies rejected. The Applicants responded to the requests to release the vehicles by
commencing section 23 Applications. The Applicants are relying on Section 23(1)(e) to

request that the court determine the rights of the parties.

Based on the Applicant’s submissions, this was done to ensure that they could be insured,
as they would have been no insurance if they were stolen during the period during which
they were being stored at their facilities.

The Plaintiffs’ request to retain and sell the vehicles was on the basis of the cancellation
fee of $2500.00 which they argue is enshrined in the towing and storage contract signed

by the vehicle owner at the time of towing.
The Respondent’s position

The Respondents through their insurers commenced Section 24 Applications, once the
Applicants refused to release vehicles. The Respondent paid monies into court and
request the court’s determination of the whether the vehicles should be released, or

whether the Plaintiffs could retain and dispose of the vehicles.



The Respondents’ position is that the Plaintiffs could and should have released the
vehicles and commenced an application to secure the release of the funds paid into court.
The Respondents had writs of seizure issued, to recover the subject vehicles. However,
only one vehicle was recovered by the sheriff. As it relates to the other seven vehicles,
the Applicants had transferred ownership of the vehicles to themselves. It appears that
the Applicants then sold seven of the vehicles. The eighth vehicle’s whereabouts remains

unknown.

The Respondents’ point to the fact that the Applicant’s applications were during this time,
still before the court awaiting a determination of whether the Applicants has the right,

under law to retain and sell the subject vehicles.

The following vehicles are the subjects of the sections 23 and 24 applications:
(a) Shivani Mistri’s 2023 Hyundai Elantra - VIN KMHLM4AG1PU4785757;

(b) Briana Carpenter’s 2015 Jeep Cherokee - VIN 1C4PJMBS5FW7157215 ;
(c) Jason Rumley’s 2013 Hyundai Elantra - VIN 3VW1K7AJ6DM4183528;

(d) Yuvraj Saluja’s 2021 Chevrolet Malibu - VIN 1G1ZB5ST7MF0028469;

(e) Kushagra Sharma’s 2018 Mercedes-Benz -VIN WDDSJ4GB3JN62580110;
(f) Harpreet Singh’s 2022 Hyundai Elantra - VIN KMHLN4AG2NU25065811;
(9) Inderjeet, Singh’s 2015 Land Rover - VIN SALWR2VF6FA61470312; and
(h) Sarthak Walia’s 2018 Ford Mustang - VIN 1FATP8UH9J516439513

The Respondent’s Motion materials

In this conjoined motion, the application relating to each vehicle is supported by the
Affidavit of Aidan Colquhoun who swears specifics relating to the circumstances
encountered by each Respondent and their vehicle. This includes the Applicant’s
issuance of invoices relating to the respective vehicle and the Respondent’s requests to
have the vehicles released. In one of the Affidavits, the Affiant swears that the

Respondent’s signature was forged. The orders made will relate to all the files.



The Law Applied to the Issues

The section 23 and section 24 procedures under the RSLA are separate and what are
described as “exclusive” procedures. Both procedures provide the parties with access to
the courts and a request for the determination of rights. As they are exclusive procedures,
there are rules that determine how the sections can be followed. As such, a party may
commence a section 24 Application after a section 23 has been commenced. However,
the reverse is not permitted, as a section 23(2) of the RSLA stipulates that an application
shall not be made “where a question arises with respect to the amount of a lien or the
right of any person to a lien” and an application under section 24 has already been

commenced”.

The Parties’ Section 23 and Section 24 Applications

The Respondent’s point to and question, the section 23 Applications commenced by the
Applicants. The Applicant’'s on the other hand, assert their right do so under section
23(1)(e). This is where the parties disagree with the reliance on the section. The
Applicants assert that they are not looking to have a determination of rights under all the
of section 23’s subsections (a) to (e) as stated by the Respondents. The Applicants

indicate that they are reliant on section 23(1)(e) only.

However, an examination of the facts of each case shows that the dispute is triggered by
the Applicants claiming the $2500.00 cancellation fee, and then the Respondents’
asserting that a lesser amount is owed. Then, as the amount is in dispute, the parties
commence their differing applications and the court needs to determine whether the
section 23 requests should be granted and, or if it should order the release of the vehicles

and payment of funds.

The Respondent’s position is supported by Hamilton v. 1262108 Ontario Inc. 2001
CanlLll 8569 at para 16, which states:



“When s. 24 is used, the lien is transferred from the goods to the funds paid into court,

the owner obtains the goods back quickly and the court determines the rights of the parties

to the funds in court

Section 24 of the RSLA is to allow the owner of the article to recover their property. During
this time, the possessory lien, has been transferred to the funds paid into court, as
security. At the time that this is done, and the monies have been paid into court, it is the
lien claimant, and not the owner, who must then initiate an action under section 24(13) in
order to obtain payment out of court of the disputed portion (which may be all) of the

amount of the lien.

The Respondent’s argue that section 24 is legislatively meant to “deviate from the
common law principle that execution cannot come before judgment” as well as to prevent
the disposal of the article, in this case, the vehicles by the possessor, the Applicants. This
is what is contemplated by the Release on Interim Certificate covered by section 24(6) of
the RSLA.

24(6) The applicant shall give the initial certificate to the respondent who,
within three days of receiving the initial certificate, shall release the article
described therein to the applicant unless, within the three-day period,

the respondent files with the court a notice of objection in the prescribed form.

So, while the owner has regained their possession and use of the vehicle, the court has
the opportunity to determine the rights of the parties. If section 24(6) is followed the court

will determine how much is owed and how much should be paid out.

The Respondent’s assert that in the present cases, the court’s ability to make that
determination was thwarted because the Applicants refused to release the subject
vehicles, even after the funds had been paid into court and a legislatively mandated
procedure had been put in place to secure their release. With the effect that the
determination of and entitlements to funds and quantity of such funds not being

addressed.



Sections 15 and 17 of the RSLA

The Applicants assert their rights are covered by sections 15 and 17 but the Respondents
argue that this is not the case. As such, the referenced sections have to be examined.
Section 15(3) sets out the parameters under which a claimant can exercise its right to sell

the vehicle, specifically, it is stated that the notice, shall contain a statement speaking to:

@) the amount required to satisfy the lien, as of the time when the notice is
(b) ?f:\;??ﬁe article may be redeemed by any person entitled to receive notice by
paying the amount listed; and

(c) of the date, time and place of any public sale at which the article is to be sold.
Whereas, Section 17 does allow the lien holder to retain and sell the vehicles, the
Respondent’s submit that that right is qualified after the lien amount is paid into court and
the section 24 process has been initiated, which in most of the cases before the court
today, it had been. Further, the Respondent’s submit that the Applicants would only have
a right to follow through and sell the vehicles, if valid notices had been served. The
Respondents assert that in the cases before the court, the “notices” on which the

Applicants rely, were not properly served and are therefore invalid.

A look at the Notice as contemplated under sections 15 and 17 of the RSLA

In contemplating that the Respondents and the insurance companies which insure them
may decide to disregard the contracts entered into by the Respondents, the Applicants
have inserted in their agreement a clause referencing section 91 and 93 of the Consumer
Protection Act (“CJA”) 2002, under the heading “Unfair Practices by the Respondent or
their Authorized Agent”. This would mean that the Respondent/Consumer would not be

able to look to the protection of the legislation.

The Plaintiff's rely on the terms of their contracts with the Respondents as the basis for
their retaining and disposing of the vehicle. Among the documents relied on, is included
in a section referred to as “Unfair Practices by the Consumer of their Authorized agent”
and under that section the Plaintiff's refer to the $2500.00 cancellation fee which will

become due and payable, should there be a breach of the agreement between the



Plaintiffs and the Respondent. This what the Respondent’s refer to as the Plaintiff's

Penalty Clause

The problem with that clause is that it purports to circumvent the legislative provisions of
the Consumer Protection Act (“CPA”), specifically sections 91 and 93 by stating that
“Notwithstanding sections 91 and 93, there will be a $2500.00 cancellation fee, due and
payable, once a breach as occurred”. There is no indication of what that breach would
be but from the Plaintiffs submissions before the court, it is noted that would most likely
be when the Respondent seeks to have the contract between the parties cancelled, the

car released and an agreement of how much is going to be required.

It is fair to deduce that persons who had just been involved a motor vehicle accident,
would probably be, in varying degrees, in a heightened, or anxious mental state, or be in
shock due to the trauma of the event. Further, the Respondents submit that the contracts
are presented to the Respondents only after their vehicles have been removed and towed
to the storage facilities. The Respondents therefore being concerned that they would not
be able to retrieve their vehicles would then sign the agreements, without having a full
understanding of their rights under the RSLA and CPA and/or their obligations under the

contract being signed.

This is strictly prohibited as set out under section 7 of the CPA which states quite clearly
that

“the substantive and procedural rights given under this Act apply despite

any agreement or waiver to the contrary” 2002, c. 30, Sched. A, s.7(1)”

However, Section 7 of the CJA makes it clear that the Act not only applies to the
interactions between the Applicants and the Respondents but goes further to indicate that
the parties cannot opt out of, or otherwise waive their rights conferred by the legislation.
When the Insurance company, on behalf of the Respondents canceled the agreements,
the Applicants relying on Section 23(e) of the RSLA and ask that the court enforce their
Notice as provided under Reg 427/15 pursuant to section 17 in lieu of section 15 of the
RSLA.



The Plaintiffs assert that they notified the Respondents and by extension, their insurers
of their intention to file Applications under section 23 and that the Respondents then filed
Applications under section 24. A look at Section 15(3) is warranted, as it sets out the
steps that need to be followed for the claiming party to be reliant on the section and be

able to exercise their lien. The notice in question must speak to,

(a) The amount required to satisfy the lien, as of the time when the notice is given;

(b) That the article may be redeemed by any persons entitled to receive the notice by
paying the amount listed; and

(c) Of the date, time and place of any public sale at which the article us to be sold.

Analysis

In the cases before the court there is a question of the form and validity of the notice. The
Plaintiff says the notice was provided and the Respondents were non-responsive, with
the effect that the Applicant had to retain the vehicles. However, a closer examination
shows that the notice did not state the amount required to satisfy the lien, (this is different
from an invoice), explain how and when the lien item could be redeemed, and finally, did
not provide an indication of the date and time of the proposed sale of the lien item.

This is problematic, because if the notice is not provided, then the conditions of the section
15(3) have not been adhered to and the right to retain the vehicles has not been satisfied.
| must decide based on the evidence before me and | do not see that the notice

requirements were satisfied. Therefore, the notice appears to be invalid at this point.

Then, there is the question relating to the right to retain the vehicle. That right is
entrenched in section 17 of the legislation. However, the legislation states that once a
section 24 Application has been commenced by the Respondent, the lien is
transferred/attached the monies paid into court. The Applicants are no longer the lien

holders. They therefore have no right to retain the vehicles.

The Respondents assert that the Plaintiffs have not only retained but that they have
disposed of the vehicles. The Applicants have not denied this and neither have they

provided an accounting relating to the retention, sale and disposal of the subject vehicles.



This makes it difficult, if not impossible for the court to determine the rights being asserted
by the Plaintiffs. The request for the right to retain and dispose of the vehicles is moot,

given that both are likely already done.

While, there is little doubt in most of the cases before me today, that the Respondent
signed the documents. There is a question, as to whether, in at least one of the cases
that the Respondent did not sign. In any event, the most important question is whether
in signing, the Respondents waived their rights to access the remedies offered by the
CPA. | think not, the legislation was not designed to encourage or facilitate such actions

of “opting out”. The legislation is meant as it title states, the protect the consumer.
The Orders requested by the Respondents.

The Respondents request that the 9 applications of the Plaintiff currently before the court
under section should be dismissed with costs. | am of the view that this is a valid request,
firstly, as the legislative intent was not that there be two competing, exclusively different
sections of the RSLA being used against each other at the same time.

The Section 23 applications brought by the Applicants in these 9 cases, include “self-help
measures”, specifically by the prejudgment execution, taken through the retaining and
disposing of the vehicles before the court could decide the merits of their application. The
Applicants have not approached the court with “clean hands”, as they have not provided
proper notice, as required by the legislation and beyond that, even if the notices were
deemed valid, have provided no accounting of the proceeds of sale, as required under
legislation and have therefore, unjustly enriched themselves at the expense of the

previous owners.

Further in three of these instances, the Section 23 Applications brought by the Applicants
were commenced after the Section 24 applications were already commenced and the

legislation specifically prohibits that.

Based on the evidence before me, the Applications seeking “to make a determination of
the rights of the parties ...” as contemplated by Section 23, are moot, since the vehicles

have been retained and likely already disposed of. The court cannot make a



determination, because the Applicants have already determined and acted on those
perceived rights.

Therefore, as it relates to the first requested order, | am granting the Respondents’
request. The second requested order is that the Applicants pay the Respondents the
$263,298.00, which was the assessed total value of the vehicles paid out by the insurer
to the Respondents. This is an order that is beyond this court’s jurisdiction. That request
is denied. The third request for the release of the varying amounts paid into court with

respect to the subject vehicles, under the respective section 24 Applications, is granted.

Based on the foregoing, the following order is made:
1. The Defendant’s motion is granted in part and denied in part.
0] The Section 23 Applications commenced in relation to the within 9 matters,
under the following Court File numbers are dismissed:
SC-23-3147-00
Sc-23-3470-00
SC-23-3636
SC-23-3470
SC-22-2000
SC-21-5707
SC-23-4141
SC-22-2293
SC-24-4694

(i) The Accountant of the Superior Court of Justice, at Brampton, shall release the
funds currently being held by the court under the applicable court file numbers,
to be released to counsel for the Defendants, Clarence Lui of Zarek Taylor
Grossman Hanrahan LLP.

Costs
The parties are encouraged to have discussions regarding the issue of costs and come

to an agreement if they can and the amounts to be paid and the timelines. If they are



unable to do so, then the parties may send cost submissions to my attention within 14
days of this endorsement. The costs submissions are to be 1.5 in spacing and no more
than 2 pages in length.

*Court’s Administration is asked to place this endorsement into all the related files.

Released: May 2, 2025
Deputy Judge Richards-Thompson



