
1 
 

Superior Court of Justice 
Cour supérieure de justice 

 

 
Hamilton 

Endorsement Sh d’inscription 

Short title of proceeding 
Intitulé abrégé de l’instance 
 
  Whitehead v. Tucker 

 
 
 
 
 
 

Appearances 
Comparaissent 
 
 
Paul Ingrassia for the plaintiff 
paul@imlaw.ca  
 
Yann Grand-Clément for the defendant 
ygrandclement@ztgh.com  

 
 
 
 
 
 
 
 
 
 

 Order to go in accordance with draft filed. /Ordonnance conforme à l’ébauche 
déposée. 

 
  
October 8, 2024 
 
The plaintiffs move to cite the defendants for contempt of my order of February 2, 2012 in 
which I ordered them to “take the necessary steps to restore the flow of water within three 
months, failing which the plaintiff may move to cite the defendants for contempt of court, or 
restore the flow of water himself and enter upon the defendant’s property to do so, or both.” 
 
An easement gave the plaintiffs the right to have water drain through a six-inch pipe across 
the defendants’ driveway into a pond on the Schiavone property to the south. The defendants 
had damaged the existing pipe by driving heavy equipment over it. After my order the 
defendant, among other things, replaced the pipe with a new 150 mm (5.9 in.) pipe. 
 
This did not solve the problem. For one thing the intake valve on the Schiavone is too high. 
But Schiavone is not a party. 
 
The optimal solution would be to lay two lines. 
 
Another solution, proposed by the plaintiff, involves running a pipe to the south ditch. 
 
The elements of contempt: 
 

1. The order must state clearly and unequivocally what is required; 
2. The defendants must have knowledge of the order; and 
3. The defendants must have intentionally breached the order.  

 
The burden of proof is on the plaintiff. The standard of proof is proof beyond a reasonable 
doubt. 
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The intent of my order was to put the plaintiffs into the position they would have been in 
before the defendants interfered with the easement by damaging the pipe. They complied  
with the order by restoring the pipe. They were not obliged to improve the drainage. The 
order says “restore.”  In this context “restore” means “repair or renovate (a building, work of 
art, vehicle, etc.) so as to return it to its original condition.” Furthermore, paragraph 4 of my 
order must be read in the context of paragraph 1, which says, “This court declares and 
adjudges that the plaintiffs’ property has an easement over [the defendant’s] property for 
drainage of water through a pipe under the defendant’s driveway, extending the width of the 
property and into the intake of the pond to the south of the defendant’s property.” 
 
In these circumstances the plaintiff has failed to prove contempt. There was no deliberate 
breach of my order. 
 
It seems that the solution to this problem would be for the defendants to allow the plaintiff to 
implement the south ditch proposal at the plaintiffs’ expense. 
 
The motion is dismissed. The defendants having been successful are entitled to costs. 
 
This motion had high stakes and review of some 3,000 pages of documents. Judging by their 
bills of costs I think that $25,000 would reasonably have been contemplated by both sides. I 
order the plaintiffs to pay that amount to the defendants within 31 days. 
 
 
 
 


