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ENDORSEMENT ON MERITS

[1]  The September 26, 2023 endorsement (the "Endorsement") of Merritt J. stated that the
motion record and Endorsement were to be served on the defendants, Osborne and Simms, and
that "the affidavit of service should provide particulars of a basis for a judge to find that the
Defendant received the statement of claim and motion record or otherwise knows about the
lawsuit."

[2] The Endorsement set out two alternatives: (i) receive statement of claim and motion
record or (ii) know about the lawsuit.

[3] The purpose of the Endorsement, like almost all endorsements that the Court issues out of
this region in response to a motion for default judgment, is to eliminate the possibility of a
default judgment and then a motion to set it aside. This wastes the court's time and judicial
resources.

[4] [ am satisfied that the defendant Simms received the statement of claim, motion record,
and Endorsement by courier after refusing to answer the door, at the address to which the courier
was later sent, to make herself available for personal service.

[5] I am satisfied that sending a courier on October 6, 2023 to the last known address of the
defendant Osborne also met the requirement of the Endorsement. It is apparent that the defendant
Osborne was living at that address when he received, by way of an alternative to personal
service, the original motion record at the same address. Given previous service, the attempt to
ignore the service of the documents by returning them with a notation "don't live here," is not
sufficient for me to determine that this defendant did not know about the lawsuit.



- Page 2 -

[6] I am satisfied that leave should be given to allow the statutory third party to bring this
motion. It would make no sense to force a trial of the action against defendants who had not
defended the action. Leave is granted.

[7] I am satisfied that the settlement that the statutory third party paid to the plaintiff was
reasonable and, accordingly, grant judgment for $157,346.29, the amount the statutory third
party paid the plaintiff as part of a settlement, plus Courts of Justice Act pre-judgment interest.
Counsel for the statutory third party did not calculate the prejudgment interest for me or
complete the interest claimed, despite my request that they do so. Accordingly, I have calculated
prejudgment interest at the interest rate (1.3%) set for an action commenced March 1, 2018 and
applied that rate to the principal amount set out above from November 30, 2022, the approximate
date that the statutory third party paid the plaintiff.

[8]  Counsel for the statutory third party have informed me that the statutory third party is no
longer claiming costs.

G. Si)eigel J.

Date: November 29, 2023



