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OVERVIEW

[11 Bahra Sheba, the applicant, was involved in an automobile accident on August 6,
2019, and sought benefits pursuant to the Statutory Accident Benefits Schedule -
Effective September 1, 2010 (including amendments effective June 1, 2016) (the
“Schedule”). The applicant was denied benefits by the respondent, Aviva General
Insurance, and applied to the Licence Appeal Tribunal - Automobile Accident
Benefits Service (the “Tribunal”) for resolution of the dispute.

ISSUES
[2] The issues in dispute are:

i.  Are the applicant's injuries predominantly minor as defined in s. 3 of the
Schedule and therefore subject to treatment within the $3,500.00 Minor
Injury Guideline (MIG) limit?

ii. Isthe applicant entitled to a medical benefit of $2,434.61 for
Physiotherapy services, proposed by Health-Pro Wellness in a treatment
plan submitted January 26, 20217

iii. Is the applicant entitled to a non-earner benefit (NEB) of $185.00 per
week from February 10, 2020 to August 6, 20217

iv. Is the applicant entitled to attendant care benefits in the amount of
$1,050.52 per month from November 2, 2019 to date of hearing?

v. s the respondent liable to pay an award under s. 10 of 0. Reg. 664
because it unreasonably withheld or delayed payments to the applicant?

vi. Is the applicant entitled to interest on any overdue payment of benefits?
RESULT
[3] Ifind that the:

i. The applicant is subject to the MIG limit.

i.  The applicant is not entitled to the plan for physiotherapy services.

iii. The applicant is not entitled to a NEB.

iv. The applicant is not entitled to attendant care benefits.
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v. The respondent is not liable to pay an award under s. 10 of 0. Reg. 664.

vi. The applicant is not entitled to interest.

ANALYSIS

[4]

[5]

[6]

[7]

The applicant was a 32-year-old recovering from a C-section two weeks prior
when she was the back-seat passenger in a vehicle that was rear-ended at an
intersection. The airbags did not deploy. Paramedics attended the scene, and the
applicant was subsequently taken to hospital by ambulance. Upon discharge
from the hospital the applicant was diagnosed with a contusion but the location of
the contusion was not identified. The applicant was discharged without any
support and she was unaccompanied. Three days post-accident, the applicant
visited her family doctor and complained of abdominal pain below her umbilical
region. The applicant visited her family doctor on August 19, 2019 and
complained of bi-lateral lower back pain as a result of the subject accident.

The applicant is subject to the limits of the MIG

The MIG establishes a framework available to injured persons who sustain a
minor injury as a result of an accident. A “minor injury” is defined in s. 3(1) of the
Schedule as, “one or more of a strain, sprain, whiplash associated disorder,
contusion, abrasion, laceration or subluxation and includes any clinically
associated sequelae to such an injury.” The terms, “strain,” “sprain,”
“subluxation,” and “whiplash associated disorder” are defined in the Schedule.

Section 18(1) limits recovery for medical and rehabilitation benefits for
predominantly minor injuries to $3,500.00. An applicant may receive payment for
treatment beyond the $3,500.00 cap under s. 18(2) if they can demonstrate that
a pre-existing condition, documented by a medical practitioner, prevents maximal
medical recovery under the MIG or if they provide evidence of a psychological
impairment or chronic pain with a functional impairment. It is the applicant’s
burden to establish entitement to coverage beyond the $3,500.00 cap on a
balance of probabilities.

The applicant submits that she sustained injuries in the accident that are not
captured by the definition of a minor injury. The applicant identified her injuries as
“injuries to the cervical spine and lumbar spine”, caused by the accident. The
applicant also submits that she should be removed from the MIG on account of
her pre-existing medical conditions, including a previous C-section and lower
back pain from a previous motor vehicle accident.
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[8]

| find that the applicant has not met her burden of proving that her accident-
related impairments require treatment beyond the MIG. The applicant relies on
the diagnosis of Dr. Gelman in an Insurer’'s Examination (IE) Report dated
January 31, 2020, to support her position that she has injuries that are not
captured by the MIG. | disagree with the applicant’s interpretation of Dr.
Gelman’s diagnosis. It is clear from his report that he opined that she suffered
“strain/sprain injuries to her cervical and lumbar spine” and therefore, her
accident-related injuries are minor injuries as defined by the Schedule.

Pre-existing condition

[9]

[10]

[11]

[12]

It is well settled that a pre-existing condition will not automatically exclude an
insured from the MIG: it must be shown to prevent maximal recovery from the
minor injury caused by the accident if she is kept within the MIG.

The applicant submits that prior to the subject accident, she suffered from
ongoing lower back pain for over two years. In February of 2017, the applicant
was involved in a motor vehicle accident. On February 13, 2018, a year after the
first accident, she continued to suffer from lower back pain and was diagnosed
with L6-S1 degenerative disc disease with left facet arthropathy and left inferior
sacroiliac joint osteoarthritis. During her pregnancy, the applicant complained of
back pain to her family physician. She also underwent a C-section surgery two
weeks prior to the subject accident. On August 9, 20019, shortly after the
accident, the applicant complained of abdominal pain at her C-section incision
site. On August 10, 2019 the applicant underwent an ultrasound which revealed
fluid collection, or seroma, on the left side of the C-section scar in the anterior
abdominal wall.

The respondent submits that there is no evidence that the accident negatively
impacted the applicant’s C-section scar. The respondent argues that the seroma
cited by the applicant “seems to be much ado about very little”. The respondent
also submits that seromas frequently occur after abdominal surgery, and rarely
lead to any complications, nor do they require treatment, other than occasionally
the need to drain the fluid.

Dr. Gelman completed another IE Report on March 18, 2021, to determine the
applicability of the MIG. Dr. Gelman opined that the applicant’s injuries do meet
the definition of the MIG as defined in the Schedule. He stated that although the
applicant reports a prior history of back and neck pain, he did not have sufficient
evidence that this would be of the breadth and severity such that she would be
required to receive treatment outside of the MIG.
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[13]

In light of the evidence, on a balance of probabilities, | find that the applicant’s
pregnancy and C-section are not pre-existing conditions that would prevent the
applicant from maximal recovery from the minor injury caused by the accident if
she is kept within the MIG. | am not persuaded that the applicant’s pregnancy,
C-section or seroma would have impacted her ability to recover from her accident
related injuries if subject to the MIG. Finally, no medical practitioner specifically
stated that the applicant’s pregnancy, seroma or history of back and neck pain
prevent her recovery from an unspecified contusion under the MIG. Therefore,
the applicant is subject to the MIG.

The applicant is not entitled to the plan for physiotherapy services.

[14]

[15]

[16]

[17]

[18]

[19]

Sections 14 and 15 of the Schedule provide that the insurer shall pay medical
benefits to, or on behalf of, an applicant so long as the applicant sustains an
impairment as a result of an accident and the medical benefit is a reasonable and
necessary expense incurred by the applicant as a result of the accident.

The onus to prove that medical benefits are reasonable and necessary lies with
the applicant. In this case, the applicant has failed to meet her onus. Factors to
consider if a treatment plan is reasonable and necessary are (1) whether the
treatment goals as identified are reasonable, (2) these goals are being met to a
reasonable degree and; (3) the overall costs of achieving these goals are
reasonable taking into consideration both the degree of success and availability
of other treatment alternatives.

As | have found that the applicant has failed to prove that her accident-related
impairments warrant treatment beyond the MIG limits, it is unnecessary for me to
consider the reasonableness and necessity of the dispute plan, however. for
completeness, | will briefly address it.

Chiropractor Rob Tarulli proposed a plan for physiotherapy for $2,434.61, which
was submitted on January 26, 2021, and denied on January 27, 2021.

The applicant submits that the respondent failed to provide a reasonable
explanation for its denial other than to state the injuries are minor. The applicant
submits that the plan was denied on the erroneous reasoning that the injuries are
minor, and the proposed treatment and assessment plan is not necessary.

The applicant submits that this plan was both reasonable and necessary
because it proposed the following specific treatment goals: increased strength,
increased range of motion, and to return the applicant to her activities of normal
life. The applicant submits that the treatment goals were reasonable and the
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[20]

[21]

[22]

[23]

goals were being met to a reasonable degree. The applicant states that she
suffered from ongoing impairments and limitations in multiple body sites,
including neck pain, shoulder pain, back pain and headaches and that the
treatment provided functional improvements and pain relief.

The respondent takes the position that the applicant’s injuries are subject to the
MIG, that she is not entitled to further treatment, and therefore she is also not
entitled to the physiotherapy services proposed.

Dr. Gelman addressed this treatment plan in his |IE report dated March 18, 2021,
and he opined that it was not reasonable and necessary in its entirety and all
interventions should be within that framework. Dr. Gelman did not find an
indication for ongoing rehabilitation treatments at that time.

The applicant submits and relies upon the treatment plans themselves that the
applicant is reporting pain relief and in support of the three factors that the
treatment plan is reasonable and necessary. However, the treatment plan on its
own is not compelling evidence in support of treatment. There must be
compelling contemporaneous evidence in support of the treatment plan. In the
present case, the applicant does not direct me to any evidence in support of the
treatment, whether the applicant is feeling pain relief as a result of the treatment
or in support of the three factors the applicant notes above.

The presence of objective supporting evidence to justify treatment is key to
determining whether the medical benefit is reasonable and necessary. A
treatment plan without objective evidence to support it, is not enough to establish
treatment. The applicant submits that her accident-related injuries were
confirmed by her medical professionals, however this plan was recommended
almost a year and a half after the subject accident and there was no other
compelling contemporaneous evidence in support of the plan. Furthermore, the
applicant did not comment on whether the costs are reasonable in light of the
applicant’s injuries. Finally, Dr. Gelman opined that this treatment plan was not
reasonable and necessary. As a result, | find that the applicant has not met her
burden to prove on a balance of probabilities that the treatment plan is
reasonable and necessary.

The applicant is not entitled to a non-earner benefit

[24]

| find that the applicant has failed to prove on a balance of probabilities that she
is entitled to NEBs for the period of February 10, 2020 to August 6, 2021.
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[25]

[26]

[27]

The test for entitlement to a NEB is set out in s. 12(1) of the Schedule. It states
that an applicant must prove that he or she suffers from a complete inability to
carry on a normal life as a result of, and within 104 weeks of, an accident.
Section 3(7)(a) of the Schedule states that a person suffers from “a complete
inability to carry on a normal life” if, as a result of an accident, the person
sustains an impairment that continuously prevents that person from engaging in
substantially all of the activities in which that person ordinarily engaged before
the accident.

“Substantially all” is not defined in the Schedule. However, the phrase has been
interpreted by the Tribunal to mean “more than most, a majority, but not all
activities.”

To establish entitlement to a NEB, the Ontario Court of Appeal confirmed in
Heath v. Economical Mutual Insurance Company, 2009 ONCA 391 at para 50,
that the analysis should include the following:

i. A comparison of the applicant’s activities and life circumstances before
and after the accident.

ii. A consideration of pre-accident life and circumstances involves more than
a snapshot of life in the timeframe immediately before the accident, but
rather an assessment of the activities and circumstances over a
reasonable period prior to the accident.

iii. All the pre-accident activities in which the applicant ordinarily engaged in
should be considered. Greater weight may be assigned to those activities
which the applicant identifies as being important in his pre-accident life.

iv. Itis not sufficient to demonstrate that there were changes in post-accident
life. Rather, it is incumbent to establish that those changes amounted to
being continuously prevented from engaging in substantially all pre-
accident activities.

v. To look at whether the applicant is “engaging in” an activity, the activity
must be viewed. The way an activity is performed, and the quality of
performance post-accident must also be considered.

vi. An inquiry into whether the degree of pain experienced either at the time
or subsequently to the activity is such that the applicant is practically
prevented from engaging in those activities.
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[28]

[29]

[30]

[31]

Based on these principles, the applicant must present a thorough analysis and
comparison of activities he could do before and after the accident.

The applicant submits that the respondent paid NEBs from one-month post-
disability to February 11, 2020. The applicant’'s NEBs were stopped based on an
Insurer Examination reports that concluded she does not suffer a complete
inability to carry on a normal life. The applicant submits that the respondent’s
position regarding NEB directly contradicts the conclusions reached by the
applicant’s family physician and Dr. Tarulli, who concluded that the applicant
suffers a complete inability to carry on normal life. The applicant relies on Dr.
Tarulli’'s conclusions in the disputed plan which state that the applicant’s injuries,
compounded with her pre-existing issues, led to serious impairments in her daily
functioning, including personal care, housekeeping, and caregiving duties.

The applicant submits that based on a holistic review of the medical documents,
her continuous pain, and physical limitations, the accident caused her to suffer a
complete inability to carry on a normal life. The applicant states that she informed
her family physician on multiple occasions that her activities of daily living (ADLs)
involve a lot of bending, and that her physical injuries, particularly her back and
abdominal pain, are exacerbated by lifting and bending. The applicant submits
that her accident-related physical limitations and pain prevented her from
meaningfully engaging in her pre-accident activities, including but not limited to
caregiving for her two-week-old infant. Therefore, she is entitled to NEBs from
February 11, 2020 to August 6, 2021.

The respondent submits that the applicant has failed to show that she suffered
from a complete and continuous inability to carry on a normal life. The
respondent submits that post-accident, the applicant was able to care for her
children, without the assistance of her mother-in-law and her sister moved out.
She was able to perform most of her housekeeping and childcare tasks
independently. She was independent in her self-care and does a “self-directed
exercise routine”. The respondent also states that it would appear that post-
accident the applicant was working. The respondent submits that the applicant’s
day-to-day activities were observed during her occupational therapy in-home
assessment with Ms. Vinita Tandon. The purpose of the assessment was to
identify the applicant’s pre-accident activities of daily living, and assess her
physical and functional abilities as it relates to the NEB. The occupational
therapy in home assessment report dated January 31, 2020 determined that all
of the applicant’s active ranges of motion were found to be within normal
functional limits. She was described as independent in her self-care tasks and is
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[32]

[33]

able to manage the cleaning, cooking, and laundry. She continued to care for her
children, drive, and do the groceries.

Physician Dr. Greg Gelman completed a medical physician assessment on
January 31, 2020 to determine the applicant's entitlement to NEBs. Dr. Gelman
found no objective indication of impairment that would render her completely
unable to carry on a normal life, and she reports that she has continued on with
most of her previous tasks.

Finally, the respondent submits that contrary to what the applicant states, none of
her doctors indicate that she suffers from a complete inability to carry on a
normal life. The respondent submits that although the applicant cites the OCF-3
as proof, this is not sufficient to show entitlement and that the applicant has not
met the onus to prove that she should be entitled to a NEB.

| find that the applicant failed to present any analysis and comparison of her pre-
accident and post-accident activities. There is also a lack of corroborating
evidence of her complete inability to carry on a normal life and she failed to
establish the frequency, quality or importance of her pre-accident activities that
were impacted by the accident. | find on the evidence that the applicant is not
entitled to a NEB, as she failed to establish that she sustained an impairment that
continuously prevents her from engaging in substantially all of the activities in
which she ordinarily engaged before the accident, which is required by the Heath
test for entitlement to this benefit.

The applicant is not entitled to an ACB in the amount of $1,050.52 per month from
November 2, 2019

[34]

Section 19(1)(a) of the Schedule states that an applicant is entitled to reasonable
and necessary expenses incurred as a result of the accident for services
provided by an aide or attendant. A prerequisite to entitlement is that the
expense is “incurred,” as defined in section 3(7)(e)(iii) of the Schedule:

... an expense in respect of goods or services referred to in this
Regulation is not incurred by an insured person unless,

(iii) the person who provided the goods or services,

(A) did so in the course of the employment, occupation or
profession in which he or she would ordinarily have been
engaged, but for the accident, or
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[35]

[36]

[37]

[38]

[39]

(B) sustained an economic loss as a result of providing the goods
or services to the insured person.

The applicant submits that she is entitled to ACBs in the amount of $1,050.52 per
month, from November 2, 2019 to present, plus interest. A Form 1 was
completed by Registered Nurse Granovsky Yana, dated November 2, 2019,
recommending $1,050.52 per month of ACBs.

The applicant states that she received attendant care services on an ongoing
basis by her sister, leleen Shiba, since the accident. Her sister immediately
moved in with the applicant following the accident to assist her with
housekeeping and caregiving tasks, including but not limited to cooking,
cleaning, laundry, feeding, babysitting, and more.

The applicant submits that she is not barred from receiving ACBs even if not
incurred. The applicant states that section 3(8) of the Schedule specifically
permits an adjudicator to find expenses payable even if not incurred. The
applicant also relies on Belair Insurance Company v. McMichael, 2007 CanLlII
17630 (ON SCDC) 86 OR (3d) 68 (McMichael) to support her position that the
ACB does not need to be incurred to be found payable.

The respondent submits that there is no evidence that the applicant incurred any
attendant care, which in turn makes the benefit not payable by default. The
respondent argues that McMichael is a decision from 2007 stemming from
injuries suffered in an accident that occurred in 1998. The respondent submits
that the decision in McMichael does not represent the current state of the law,
nor does it reference a similar circumstance, in that the insurer in McMichael was
found to have taken advantage of a known need in refusing to pay the benefit, a
fact absent in this case.

| find that the applicant is not entitled to an ACB because she has not proven that
she incurred an expense for this benefit and therefore | do not need to decide
whether the attendant care costs are reasonable and necessary. The applicant’s
sister’s services were not rendered in her professional capacity. She was not in
the course of her employment, occupation or profession in which she would
ordinarily have been engaged, but for the accident, or sustained an economic
loss as a result of providing the goods or services to the applicant. Finally, | find
that the expenses are not deemed incurred because there is no basis to support
it as the applicant has not submitted any invoices from her sister.

INTEREST

[40]

As there are no benefits owing, no interest is payable.
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AWARD

[41] In order to attract an award under Regulation 664, the insurer’'s conduct must be
excessive, imprudent, stubborn, inflexible, unyielding or immoderate.

[42] The applicant submits that the respondent unreasonably withheld or delayed
payment for the NEBs, ACBs, and the disputed plan. The applicant submits that
“treatments and assessments in question” were prescribed by registered health
professionals as reasonable and necessary. The applicant states that the
respondent denied the proposed “treatments and assessments” without providing
sufficient medical opinion to the contrary or failed to consider all available
medical evidence.

[43] | find that the applicant is not entitled to an award in this matter because there is
no evidence before me that supports a finding that the respondent’s actions rose
to the level of excessive, imprudent, stubborn, inflexible, unyielding or
immoderate.

ORDER
[44] | find that the:

i. The applicant is subject to the MIG limit.
i. The applicant is not entitled to the plan for physiotherapy services.

iii. The applicant is not entitled to a NEB.
iv. The applicant is not entitled to attendant care benefits.

v. The respondent is not liable to pay an award under s. 10 of 0. Reg. 664.

vi. The applicant is not entitled to interest.

Released: February 1, 2024

Lyndra Griffith
Adjudicator
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