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BACKGROUND

[1]

[2]

[3]

[4]

[3]

This request for reconsideration was filed by the applicant on July 26, 2023. It
arises out of a decision dated July 6, 2023 (“decision”) where | made rulings on
both preliminary and substantive issues.

My preliminary issue findings resulted in the applicant being allowed to proceed
with his application for a treatment plan dated February 6, 2020, as | found that
he was not in contravention of s. 38(2) of the Statutory Accident Benefits
Schedule — Effective September 1, 2010 (including amendments effective June
1, 2016) (the “Schedule”). | also found that he was barred from proceeding with
his application for treatment plans dated March 26, 2021 and June 29, 2021, as
he did not attend s. 44 insurer examinations (“IEs”) pursuant to the requirements
of the Schedule.

On the substantive issues, | found the applicant to be entitled to a treatment plan
in the amount of $2,633.90 dated February 6, 2020, plus interest, and not entitled
to a treatment plan in the amount of $2,633.90 dated February 26, 2020, nor
interest. | further found that the respondent was not liable to pay an award under
Regulation 664.

Grounds for a request for reconsideration are contained in Rule 18.2 of the
Licence Appeal Tribunal, Animal Care Review Board, and Fire Safety
Commission Common Rules of Practice & Procedure, Version I, (October 2,
2017) as amended (“Rules”). To grant a reconsideration request, the Tribunal
must be satisfied that one or more of the following criteria are met:

a. The Tribunal acted outside its jurisdiction or violated the rules of
procedural fairness;

b. The Tribunal made an error of law or fact such that the Tribunal would
likely have reached a different result had the error not been made;

c. The Tribunal heard false evidence from a party or witness, which was
discovered only after the hearing and likely affected the result; or

d. There is evidence that was not before the Tribunal when rendering its
decision, could not have been obtained previously by the party now
seeking to introduce it, and would likely have affected the result.

Reconsideration involves a high threshold. The requestor must show how or why
the decision falls into one of the categories in Rule 18.2.
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[6] Although the applicant does not specify in submissions under which section of
Rule 18.2 he is seeking a reconsideration, he checked Rule 18.2(b) on his
reconsideration request form.

[71 Further, itis clear from his submissions—that focus entirely on claims of errors of
law or fact—that this request deals with Rule 18.2(b). He specifically requests
reconsideration of two findings in my decision, namely my finding that the
February 6, 2020 and February 26, 2020 treatment plans were duplicative,
resulting in the denial of the latter; and my finding that the applicant was barred
from proceeding with the March 26, 2021 and June 29, 2021 treatment plans due
to his non-attendance at an in-person |IE assessment.

[8] The applicant requests that | vary my decision to order that:

1. The applicant is not prohibited from proceeding with the issues related to
the treatment plans dated March 26, 2021 and June 29, 2021;

2. The applicant is entitled to the treatment plans dated February 26, 2020,
March 26, 2021, and June 29, 2021, as he has demonstrated these to be
reasonable and necessary; and that,

3. The applicant is entitled to interest with respect to all of the treatment
plans claimed.

RESULT
[9] The applicant’s request for reconsideration is dismissed.

ANALYSIS
Duplicative February 6 and February 26, 2020 Treatment Plans — Rule 18.2(b)

[10] I find that | made no error of law or fact with respect to my finding that the
applicant was not entitled to the treatment plan dated February 26, 2020. The
applicant has not established grounds for the reconsideration of this issue under
Rule 18.2(b).

[11]  The applicant admits in his reconsideration submissions that the February 26,
2020 treatment plan is only 20 days later than the February 6, 2020 treatment
plan, but asserts that this was “likely” due to a “typographic error” on the part of
the author of the February 26, 2020 treatment plan/OCF-18. He claims that the
two plans do not represent a duplication of services as the two actually relate to
“two entirely different and separate blocks of treatment separated by many
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[12]

[13]

[14]

[15]

[16]

months.” As a result, the applicant contends that both of these plans should be
found to be reasonable and necessary, not just the February 6, 2020 plan.

In response, the respondent submits that the two treatment plans are for identical
services, as both recommend identical blocks of treatment at the same clinic
during the same period of time. It further argues that the applicant has provided
no evidence in his submissions to support his claim that the February 26, 2020
plan was dated incorrectly due to a typographical error, and that it is
unreasonable to accept that a treatment provider would complete a plan for
treatment to be provided some six months later. The respondent also claims that
this is an attempt to re-hear the original matter, and requests that the
reconsideration be dismissed on this basis.

| agree with the respondent.

| addressed the February 2020 treatment plans in my decision at paragraphs 20
to 29. At paragraph 28 | noted that | agree with the respondent that the plans
were duplicative. | find this was not an error as the applicant did not provide
evidence in his hearing submissions that the date on the February 26, 2020
treatment plan was a typographical error or that the treatment therein was part of
an entirely different block of treatment from that represented in the February 6,
2020 plan that was not actually undertaken until some six months later. All he
noted in his hearing submissions was that the February 26, 2020 plan was not
submitted until August 26, 2020. At face value, the argument and evidence for
the two plans did not distinguish them as being different, and both the dates on
the plans and the treatment that they recommended appeared duplicative.

As a result, | find that | did not make an error of law or fact in my decision, as the
applicant failed to provide any submissions or evidence, in either his initial
hearing submissions or in his reply submissions, that would demonstrate the
plans were not duplicative. Moreover, the applicant notes in his reconsideration
submissions that the treatment plan was only “likely” dated erroneously, a
statement that is hardly definitive. Nor does he try to support his reconsideration
request by explaining how this mistake could have been made, provide any
evidence to support this claim of a typographical error, or reveal how a treatment
plan apparently dated February 26, 2020 was for treatment to be received six
months later in August 2020.

For the above reasons, the applicant’s request for reconsideration of the
February 26, 2020 treatment plan under Rule 18.2(b) is denied.
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Failure to Attend s. 44 IEs — Rule 18.2(b)

[17]

[18]

[19]

[20]

| find that | made no error of law or fact in barring the applicant from disputing the
treatment plans dated March 26, 2021 and June 29, 2021 due to his failure to
attend s. 44 |E assessments. The applicant has not established grounds for the
reconsideration of this issue under Rule 18.2(b).

The applicant argues that | made an error of law by not concluding that it was
unreasonable for the respondent to request that the applicant attend a second IE
examination scheduled with Dr. Lee. He posits that he rightfully refused to attend
this examination as the applicant had already been examined by Dr. Lee and that
a second such assessment, if warranted, should have been performed by a
specialist such as a neurologist and not the same general practitioner. Further,
the applicant submits that the respondent was not prejudiced by the applicant’s
refusal to attend the second Dr. Lee examination.

In addition, the applicant notes that | made an error in assigning any importance
to his failure to attend the second Dr. Lee |IE assessment, largely because |
assigned “minimal weight” to the first IE report of Dr. Lee. He argues that this
implies that | would find such a second IE report even less valuable in the
rendering of my decision, and as such erred in barring the applicant from
disputing the two treatment plans on the basis of non-attendance due to its
presumed unimportance. Lastly, the applicant claims that | made a further error
in finding that the respondent provided proper notice and adequate medical
reasons for requesting the second IE assessment of Dr. Lee, and that | erred in
my determination that the rationale deployed in M.B. v. Aviva Insurance Canada,
2017 CanLIl 87160 (ON LAT) was not applicable here.

The respondent again submits that this is an attempt to re-argue the matter and
that | did not make an error of law or fact in barring the applicant from bringing
forward these two treatment plans. It claims the right to have treatment plans
assessed by IEs granted by the Schedule in s. 44. The respondent also holds
that it was logical to have Dr. Lee assess the applicant again, as he was familiar
with the applicant, and that it was necessary to conduct this assessment in
person because it had been more than a year since the last examination. Also,
the respondent disputes the applicant’s contention that Dr. Lee would have come
to the same conclusions in his second assessment as he did in his first, that such
a belief is not a valid reason for refusing to attend an |IE examination, and that
assuming | would have assigned no weight to a second IE report from the same
physician who wrote the first one is “nonsensical.”
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[21]

[22]

[23]

Once again, | find this is an attempt to re-litigate the hearing and does not satisfy
the reconsideration requirement of Rule 18.2(b). | noted my opinion of the
applicant’'s arguments regarding M.B. v. Aviva Insurance Canada in my decision
at paragraph 13. | reaffirm here that | am not bound by other decisions of this
Tribunal. | also explained my reasons for preferring the respondent’s argument in
my decision at paragraph 14, which served to underline the differences | found
between this situation and the one in M.B. v. Aviva Insurance Canada.

Further, | made no error of law or fact when | made my decision regarding the
applicant’s non-attendance, as the respondent’s request for a second IE
assessment in person was not unreasonable given the time that had passed. |
also concur with the respondent’s position that it was not unreasonable to
request that Dr. Lee conduct the second assessment. And | agree with the
respondent’s stance that assumptions about both the results of this second
assessment report and any weight that | may or may not have applied to that
report in my decision do not provide sufficient reason to refuse to attend the
assessment in question—or to substantiate a claim for reconsideration.

Accordingly, | find that the applicant has not demonstrated that | made an error of
law or fact that would have likely affected my decision. His request for
reconsideration of my ruling that he was barred from disputing the two treatment
plans in question due to non-attendance at an s. 44 |IE pursuant to Rule 18.2(b)
is therefore denied.

CONCLUSION

[24]

ol

The applicant’s request for reconsideration is dismissed.

Brett Todd
Vice-Chair
Tribunals Ontario — Licence Appeal Tribunal

Released: October 19, 2023
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