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OVERVIEW

[11 Imad Abu Shakra, the applicant, was involved in an automobile accident on April
7, 2018, and sought benefits pursuant to the Statutory Accident Benefits
Schedule - Effective September 1, 2010 (including amendments effective June 1,
2016) (the “Schedule”). The applicant was denied benefits by Aviva General
Insurance Company, the respondent, and applied to the Licence Appeal Tribunal
- Automobile Accident Benefits Service (the “Tribunal”) for resolution of the
dispute.

ISSUES
[2] The issues in dispute are:

i. Isthe applicant entitled to an income replacement benefit at the rate of
$80.00 per week from April 14, 2018 to date and ongoing?

ii. Isthe applicant entitled to a medical benefit in the amount of $3,940.25 for
a neuropsychological assessment recommended by Novo Medical
Services in a treatment plan submitted on May 2, 2019?

iii. Is the applicant entitled to a medical benefit in the amount of $2,094.39
($3,341.87 less $1,247.48 approved) for psychological services
recommended by Novo Medical Services in a treatment plan dated
January 22, 20207

iv. Is the respondent liable to pay an award under s. 10 of O. Reg. 664
because it unreasonably withheld or delayed payments to the applicant?

v. Is the applicant entitled to interest on any overdue payment of benefits?
RESULT

[3] The applicant is not entitled to income replacement benefits or the medical
benefits in dispute. No interest or award is payable.

[4] The application is dismissed.
ANALYSIS

[5] The applicant’s sole focus in his submissions is on alleged procedural errors
made by the respondent and it is suggested that these procedural errors should
result in finding the disputed benefits payable. The applicant made no
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submissions that pertain to substantive entitlement to any of the disputed
benefits.

Income Replacement Benefits

[6] By letter dated August 1, 2019, the respondent advised the applicant that he was
required to undergo an assessment pursuant to s. 44 of the Schedule to
determine whether he was still entitled to receive income replacement benefits.

[7] The applicant attended the IEs as requested. In a letter dated October 18, 2019,
the respondent enclosed the multidisciplinary reports, and advised that his
income replacement benefits were stopped effective October 25, 2019.

[8] The applicant submits that the reasons provided by the respondent in its denial
letters fall short of the requirements of s. 36(4), and therefore the consequence of
s. 36(6) is triggered, and the respondent must pay the benefit.

[9] However, s. 36 doesn’t apply to these circumstances. Section 36(4) addresses
the procedural requirements pertaining to circumstances where the insurer
denies the initial entittlement to income replacement benefits. That is not the case
here, where the respondent was assessing his ongoing entitlement to income
replacement benefits, pursuant to s. 37. The correspondence indicates “we’re
unable to determine if you're still entitled to receive income replacement benefits”
[emphasis added]. The letter clearly indicates that the respondent was requesting
the applicant undergo an insurer’s examination pursuant to s. 44, not s. 36. The
applicant made no submissions on whether the notice requirements of s. 44(5) or
s. 37 were met, or the consequences if the notice does not comply. By
undergoing the assessment, the applicant waived any recourse he may have had
against the respondent for alleged failure to provide sufficient reasons in its
notice of examination.

Treatment Plan for a Neuropsychological Assessment

[10] An applicant may establish entitlement to payment of a treatment plan by
showing that the respondent failed to comply with the notice requirements in s.
38(8) of the Schedule and that the goods and services were incurred during the
period of non-compliance.

[11] The applicant alleges in his submissions that the respondent violated s. 38
because it responded to the treatment plan late, on the eleventh business day by
letter dated May 17, 2019. The applicant provided no evidence in support of this
position, such as a copy of the denial letter.
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[12]

[13]

[14]

[15]

[16]

[17]

[18]

| find that the applicant has not established that the respondent failed to comply
with the requirements of s. 38(8). Further, even if the respondent responded to
the treatment plan late, there is no evidence that the treatment plan was incurred
prior to the respondent providing notice on the 11" business day.

Treatment Plan for Psychological Services

The treatment plan for psychological services, dated January 23, 2020, proposed
12 sessions of psychotherapy for 1.5 hours each, at the rate of $149.61 per hour.

By letter dated December 10, 2020 the respondent partially approved the plan for
$1,247.28.

The applicant alleges in his submissions that the respondent violated s. 38
because the explanation for the denial was in “very general terms”.

| find the letter sufficiently clear in its explanation. The letter sets out in detail that
the listed provider was Mario Lourenco, a psychotherapist, and that the rate
payable for a psychotherapist was $58.19, rather than the rate sought for a
psychologist of $149.61. The letter includes a chart, detailing the hourly rates it
was willing to pay for services provided by various health professionals. The
respondent also explained that it would not pay for a progress report. The
completion of an OCF-18, if additional treatment was required, would provide
updated progress information, and that if further progress information was
required, it would request and fund it accordingly. | find that the notice included
sufficient detail regarding the goods and services it agreed to pay for. Further,
even if the denial was improper under s. 38(8), the applicant has not submitted
any evidence to show that the treatment plan was incurred, pursuant to s.
38(11)2.

Interest

Interest applies on the payment of any overdue benefits pursuant to s. 51 of the
Schedule. No benefits are overdue, therefore no interest is payable.

Award

The applicant sought an award under s. 10 of Reg. 664. Under s. 10, the Tribunal
may grant an award of up to 50 per cent of the total benefits payable if it finds
that an insurer unreasonably withheld or delayed the payment of benefits. Having
found that the applicant is not entitled to the benéefits in dispute, the respondent
cannot have unreasonably withheld or delayed payment of benefits. Accordingly,
an award is not payable.
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ORDER

[19] The applicant is not entitled to the benefits in dispute, and no interest or award is
payable.

[20] The application is dismissed.

Released: October 4, 2023

A ope
L
Kate Grieves
Adjudicator
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