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OVERVIEW

[11 Kimaney Walters, the applicant, was involved in an automobile accident on
February 18, 2020 (“subject accident”) and sought benefits pursuant to the
Statutory Accident Benefits Schedule - Effective September 1, 2010 (including
amendments effective June 1, 2016) (“Schedule”). The applicant was denied
benefits by the respondent, Intact Insurance Company, and applied to the
Licence Appeal Tribunal - Automobile Accident Benefits Service (“Tribunal”) for
resolution of the dispute.

ISSUES

[2] The issues in dispute are:

Vi.

Vii.

viii.

Are the applicant’s injuries predominantly minor as defined in s. 3 of the
Schedule and therefore subject to treatment within the $3,500.00 Minor
Injury Guideline (“MIG”) limit?

Is the applicant entitled to an income replacement benefit (IRB”) in the
amount of $400.00 per week from February 25, 2020, to date and
ongoing?

Is the applicant entitled to $3,696.50 for physiotherapy services proposed
by Mackenzie Medical Rehabilitation Centre Inc. ("Mackenzie Rehab”) in
a treatment plan/OCF-18 (“plan”) dated June 10, 20207

Is the applicant entitled to $2,026.55 for physiotherapy services proposed
by Mackenzie Rehab in a plan dated October 9, 20207

Is the applicant entitled to $1,417.70 for physiotherapy services proposed
by Mackenzie Rehab in a plan dated December 11, 20207

Is the applicant entitled to $4,380.45 for psychological services proposed
by ALCAT Assessments Inc. (“ALCAT”) in a plan dated January 8, 20217

Is the applicant entitled to $2,635.40 for physiotherapy services proposed
by Mackenzie Rehab in a plan dated February 2, 20217

Is the applicant entitled to $87.19 ($200.00 less $112.81 approved) for the
preparation of an OCF-3 Disability Certificate (“OCF-3") by Mackenzie
Rehab dated June 23, 20207?
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ix. Is the applicant entitled to $200.00 for the preparation of an OCF-3 by
Mackenzie Rehab dated February 23, 20217

x. Is the applicant entitled to $2,200.00 for a Psychological Assessment
proposed by ALCAT in a plan dated December 20, 20207

xi. Is the applicant entitled to $2,200.00 for a Psychiatric Assessment
proposed by ALCAT in a plan dated February 2, 20217

xii. Is the applicant entitled to $2,200.00 for a Chronic Pain Assessment
proposed by ALCAT in a plan dated September 27, 20217

xiii.  Is the respondent liable to pay an award under s. 10 of O. Reg. 664
because it unreasonably withheld or delayed payments to the applicant?

xiv. Is the applicant entitled to interest on any overdue payment of benefits?
ADDED ISSUE
[3] On consent, the following issue was added:

i. Isthe applicant entitled to $2,850.00 for the preparation of an accounting
report by SMT Accounting dated June 30, 20227

AMENDED ISSUE

[4] During final submissions, the applicant advised that she is claiming an IRB from
June 10, 2020 to February 18, 2022, less post-accident income received. As
such, issue ii above is amended accordingly.

RESULT

[5] The applicant does not have a pre-existing condition that would prevent recovery
under the MIG. The applicant does not suffer a psychological impairment as a
result of the accident that would take her out of the MIG.

[6] The applicant is not entitled to IRBs.

[71 The applicant is not entitled to the benefits in the treatment plans listed in issues
iii, iv, v, Vi, vii, X, xi and xii.

[8] The applicant is not entitled to the cost of the preparation of the OCF-3s.

[9] The applicant is not entitled to the cost of the preparation of an accounting report.
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[10] The respondent is not liable to pay an award.

[11]  No interest is payable on any overdue payments in accordance with s. 51 of the
Schedule.

PROCEDURAL ISSUE

[12] Atthe end of the hearing, after the applicant’s representative completed her
submissions, counsel for the respondent requested to add into evidence some
correspondence that was not in their document brief. The applicant objected to
this, as she said she was not in possession of this correspondence, and it was
not filed with the document brief. Further, having to respond to this document
after the applicant’s case was closed was highly prejudicial. | agreed with the
applicant’s submissions and found that this document was not admissible as the
evidentiary portion of the hearing was complete.

ANALYSIS
Applicability of the Minor injury Guideline

[13] The MIG establishes a framework available to injured persons who sustain a
minor injury as a result of an accident. A “minor injury” is defined in s. 3(1) of the
Schedule as, “one or more of a strain, sprain, whiplash associated disorder,
contusion, abrasion, laceration or subluxation and includes any clinically
associated sequelae to such an injury.” The terms, “strain,” “sprain,”
“subluxation,” and “whiplash associated disorder” are defined in the Schedule.

[14] Section 18(1) limits recovery for medical and rehabilitation benefits for
predominantly minor injuries to $3,500.00. An applicant may receive payment for
treatment beyond $3,500.00 if they can demonstrate that a pre-existing condition,
documented by a medical practitioner, prevents maximal medical recovery under
the MIG or if they provide evidence of a psychological impairment or chronic pain
with a functional impairment. It is the applicant’s burden to establish entitlement
to coverage beyond the $3,500.00 cap on a balance of probabilities.

[15] The parties advised that there is $754.88 remaining in the MIG limit.

[16] The applicant submits that she should be taken out of the MIG since there were
pre-existing physical and mental conditions that were aggravated by the accident
and the accident caused psychological impairments that would affect her
recovery. The respondent asserts that the applicant’s injuries fall within the MIG.
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[17]

[18]

[19]

[20]

The applicant does not have a pre-existing condition, documented by a
medical practitioner, that would prevent maximal medical recovery under the
MIG

The applicant has failed to prove on a balance of probabilities that she should be
removed from the MIG as a result of any pre-existing conditions.

Section 18(2) of the Schedule provides that insured persons with minor injuries
who have a pre-existing medical condition may be exempted from the $3,500.00
cap on benefits. In order to do so, the applicant must provide compelling
evidence meeting the following requirements:

i. There was a pre-existing medical condition that was documented by a
health practitioner before the accident; and

ii. The pre-existing condition will prevent maximal recovery from the minor
injury if the person is subject to the $3,500 on treatment costs under the
MIG.

The standard for excluding an impairment on the basis of pre-existing conditions
is well-defined and strict. A pre-existing condition will not automatically exclude a
person’s impairment from the MIG. It must be shown to prevent maximal
recovery within the cap imposed by the MIG.

The applicant submits that she should be removed from the MIG based on the
following evidence with respect to her pre-existing conditions:

i.  The applicant testified that she witnessed her children’s father’s passing
on January 27, 2015 in a tragic accident and it affected her. She saw a
grief counselor for about two years.

i. On March 21, 2017, the applicant reported ongoing personal stressors to
Dr. Berenbaum: her stepfather was dying, ongoing headaches, and
excessive somnolence. The doctor assessed her and diagnosed anxiety
and depression.

iii. OnMay9, 2017, the applicant advised her doctor she had a panic attack.
She quit smoking “cold turkey,” felt dizzy all the time, and reported
significant work and personal stress. The doctor assessed her with
anxiety or panic disorder.

iv. ~On May 17, 2018, the applicant attended a walk-in clinic regarding a
motor vehicle accident (“MVA”) that occurred on May 12, 2018. The
applicant suffered pain in the neck and shoulders, and headaches. She
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[21]

[22]

advised that she found it hard to do her placement at work, training as a
personal support worker (“PSW”). The applicant was assessed with
musculoskeletal strain.

v. The applicant testified that she was injured in the May 2018 accident, she
attended rehabilitation and is still recovering. (A letter from Dr.
Berenbaum dated July 3, 2020 indicates that he has no record of having
seen the applicant regarding the May 12, 2018 accident and is not aware
of any ongoing medical issues related to this accident.)

vi.  On August 12, 2019 a clinical note indicates that the applicant slipped and
caught her fall at Costco, stretching her leg / groin. The indication was
that she likely had over-stretched.

vii. ~ On August 20, 2019 a clinical note indicates that the pain is worse on the
inner thighs. The applicant was assessed with musculoskeletal strain.

viii.  On September 5, 2019 there is a medical report regarding a miscarriage
that occurred on July 27, 2019. The applicant was still very emotional,
had not gone back to work, was crying the previous week, had feelings of
guilt, and was afraid of harming herself.

ix. On February 13, 2020 (a few days before the subject accident) there is a
clinical note regarding right side back pain from a fall in August 2019,
shooting to her right arm. No numbness or tingling. It was noted that the
applicant gets tightness in her chest at night.

In my view, the applicant’s argument that her pre-existing conditions were
exacerbated as a result of the accident, and that this affected her recovery, does
not merit her removal from the MIG. | am alive to the applicant’s submissions that
she experienced pain prior to the subject accident. The applicant asserts that she
suffered from neck, shoulder pain and headaches from the May 2018 MVA. She
also reported back pain and chest tightness to her family physician, from the
2019 slip and fall, five days before the subject accident. This, however is not the
test to determine removal from the MIG based on a pre-existing condition. While
the applicant has provided evidence of pre-accident medical conditions, | find the
applicant has failed to submit evidence that any of her pre-existing conditions
would prevent her from achieving maximal recovery within the MIG, as is
required by s. 18(2) for removal.

In my view, there is insufficient evidence to indicate the applicant’s injuries could
not be treated within the MIG. The applicant filed treatment plans, which are not
medical evidence. These forms did not, however, indicate that the applicant had
a pre-existing medical condition documented before the accident that would
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[23]

[24]

[25]

[26]

prevent her from achieving maximal recovery within the MIG. Further, there is no
indication from the walk-in clinic notes where the applicant attended the day after
the subject accident, nor from the applicant’s family doctor of fifteen years, Dr.
Berenbaum, to indicate that the applicant’s injuries fall outside the MIG.

The applicant’s injuries with respect to the subject accident are documented in a
clinical note from a walk-in clinic she attended on February 19, 2020, the day
after the accident. The injuries included sore chest muscles and lower back pain.
She was assessed with muscular chest pain and lower back strain and was
prescribed medication and referred for physiotherapy.

The applicant attended to see Dr. Berenbaum on February 24, 2020. He noted
that the applicant was immediately very anxious after the accident, and had chest
tightness, lower back pain, and pain in the shoulder and neck muscles the next
day. She reported increased anxiety as she had prior accidents, including a
MVA in 2018 and other personal stressors including deaths in the family. The
doctor’s assessment was that she had a recent MVA with anxiety related to
personal stressors and he prescribed Ativan.

The applicant completed an Application for Accident Benefits (OCF-1) dated May
27, 2020 listing injuries to her head and neck, shoulders, arms, elbows and
hands, upper, lower and mid back, hips, thighs and knees, legs, ankles and feet,
abdomen, chest and ribs, headaches, severe dizziness, stress and subsequent
insomnia.

An OCF-3 was completed by Dr. Ayden Banibashar, chiropractor, on June 10,
2020. The following injuries were listed and there was an indication that
symptoms first appeared on February 18, 2020:

i. injury of muscle and tendon at neck level;
ii. sprain and strain of joints and ligaments of lumbar spine and pelvis;

iii.  sprain and strain of thoracic spine, sacroiliac joint, shoulder joint, hip, and
joints and ligaments of knee;

iv.  radiculopathy (C/S and right hip);
v. headache;
vi. dizziness and giddiness;

vii.  other sleep disorders;
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[27]

[28]

[29]

[30]

[31]

[32]

viii.  nightmares; and
ix. other anxiety disorders
In this OCF-3, the anticipated duration of disability is listed as “9-12 weeks.”

A second OCF-3 was completed by Dr. Cindy Jakeer, chiropractor, on February
1, 2021. This form indicates the same information as the first one but this one
adds that the injuries sustained have now become chronic, the applicant
continues to experience neck, lower back pain and headaches and the duration
of the anticipated disability is “more than 12 weeks.” There was no
contemporaneous corroborating medical evidence to support this change eight
months later.

The applicant’'s argument is that her pre-existing conditions were exacerbated as
a result of the accident, and that this affected her recovery. Accordingly, she
should be removed from the MIG. This, however, is not the test to meet for
removal from the MIG based on a pre-existing condition. The applicant has
failed to submit evidence that any of her pre-existing conditions would prevent
her from achieving maximal recovery within the MIG. Therefore, | find that the
applicant is not removed from the MIG based on any pre-existing conditions.

The applicant does not suffer a psychological impairment as a result of the
accident that would take her out of the MIG

Psychological impairments, if established, fall outside the MIG, because such
impairments are not included in the prescribed definition of “minor injuries.” | find
that the applicant has failed to prove on a balance of probabilities that she should
be removed from the MIG as a result of a psychological impairment.

The OCF-3s that were filed, as indicated above, list the following psychological
issues as a result of the subject accident: other sleep disorders, nightmares, and

other anxiety disorders. These psychological issues are also listed on the
treatment plans proposed in issues iii, iv, and vii above.

While | accept that the applicant has experienced psychological challenges in the
past, all of the evidence provided by the applicant in support of her psychological
impairment as a result of the accident stems from practitioners who assessed her
to propose treatment or to determine her eligibility for IRBs. None of these
practitioners were the applicant’s treating physicians. The evidence presented
by the applicant is not supported by objective medical evidence from Dr.
Berenbaum, the applicant’s family doctor of over fifteen years. In fact, | find it
particularly compelling that Dr. Berenbaum completed a Functional Abilities Form
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after an assessment of the applicant on February 9, 2022, two years post-
accident, and he crossed off the “Psychological / Emotional” section of the form
and did not complete it.

[33] | have not been provided with clinical notes of any primary health care provider to
support the conclusion that the applicant sought medical treatment for accident-
related psychological concerns. Further, the applicant agreed in cross-
examination that she did not receive any referrals from her family doctor or the
walk-in clinic for any psychological counseling or a psychological or psychiatric
assessment. The only evidence of the applicant’s psychological issues came
from treatment providers who prepared treatment plans and assessments in
relation to the hearing. In my view, the applicant has not proven that she
suffered a psychological impairment as a result of the accident that would take
her out of the MIG.

[34] Taking all of the above evidence into consideration, | find that the applicant has
failed to meet her onus of proving on a balance of probabilities that her accident-
related impairments warrant removal from the MIG.

The applicant is not entitled to the cost of the treatment plans or the OCF-3s

[35] The applicant is entitled to $754.88 up to the MIG limit. Due to my finding that
the applicant is not entitled to treatment beyond the MIG, an analysis into the
reasonableness and necessity of the treatment plans and the OCF-3s to allocate
the remaining funds is not required. Further, there is no obligation on the
respondent to pay for a second OCF-3 that it did not request.

The applicant is not entitled to IRBs

[36] The applicant claimed IRBs from June 10, 2020 to February 18, 2022, less post-
accident income received, submitting that she has met the test for substantial
inability. The respondent argued that the applicant has not met the test and that
intervening events occurred that caused her inability to work. Further, the
respondent submitted that the applicant provided unreliable evidence with
respect to her work history. | agree with the respondent’s submissions.

[37] The test for eligibility to receive IRBs within 104 weeks of the accident is set out
in s. 5(1) of the Schedule. An insured person is eligible to receive IRBs if, as a
result of the accident, they suffer a substantial inability to perform the essential
tasks of their pre-accident employment within 104 weeks after the accident. The
applicant bears the burden of proving on a balance of probabilities that she is
entitled to IRBs.

[38] The subject accident occurred on February 18, 2020. The applicant saw Dr.
Berenbaum on February 24, 2020 and he made the following assessment:
recent MVA with anxiety related to personal stressors. The doctor noted that the
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[39]

[40]

[41]

[42]

[43]

[44]

applicant was unable to work from February 20 to 26, 2020 and estimated she
would be able to return to regular work on February 27, 2020. On March 3,
2020, Dr. Berenbaum'’s clinical notes indicate that the applicant is unable to work
for an indefinite period of time due to medical reasons. He does not identify the
medical reasons.

In the OCF-3 completed on June 10, 2020, Dr. Banibashar indicates that the
applicant was substantially unable to perform the essential tasks of her
employment at the time of the accident as a result of and within 104 weeks of the
accident and that she could not return to work on modified hours or duties. The
area in the form where an explanation should be provided was left blank.

In the OCF-3 completed on February 1, 2021, Dr. Jakeer also indicates that the
applicant was substantially unable to perform the essential tasks of her
employment at the time of the accident as a result of and within 104 weeks of the
accident and that she could not return to work on modified hours or duties.
Similarly, the area in the form where an explanation should be provided was left
blank.

Dr. Berenbaum completed a Functional Abilities Form for a Timely Return to
Work on February 9, 2022, indicating that the applicant has been off work since
March 2020. In the section where the doctor had to check the type of disability
(“all that apply”), Dr. Berenbaum checked off “injury” and did not check off “MVA.”

It is unclear from a review of the applicant’s medical records, and testimony from
the applicant, when she was off work and for what reason. The applicant did not
give evidence with respect to her work duties and how she was functionally
limited in performing them. The applicant had several medical issues after the
subject accident that might have affected her ability to work: ectopic pregnancy,
left foot pain as a result of a fall, right wrist pain, and numbness and tingling in
her hands and feet. | find no evidence in the medical records to substantiate that
these issues were as a result of the subject accident.

| find that the applicant has not clearly indicated the medical reasons, related to
the accident, that prevented her from being able to work, nor what her work
duties were and how she was unable to perform them.

The applicant made a separate argument that the applicant was legally entitled to
IRBs because the respondent initially agreed the applicant was entitled to IRBs,
and the applicant did not have an obligation to provide further information
pursuant to s. 33(1) of the Schedule. | do not agree. The respondent advised
the applicant in a letter dated June 29, 2020 that she was entitled to receive an
IRB, however it made a request for an OCF-2 from the applicant’'s employer, as
well as pay stubs, pursuant to a s. 33(1) request, in order to calculate any IRBs.
The respondent notified the applicant that should it not receive this
documentation by September 2, 2019, the IRB may be suspended and no benefit
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would be payable pursuant to section 33(6). The respondent later advised the
applicant in a letter dated October 21, 2021 that an IRB would not be payable as
of that date based on an Insurer’'s Examination Report. | do not find that the
respondent’s initial agreement to IRBs would entitle the applicant to IRBs without
having met the substantial inability test.

[45] Taking all of the evidence into account, | am not satisfied that the applicant has
discharged her onus to prove on a balance of probabilities that, as a result of the
accident, she suffered a substantial inability to perform the essential tasks of her
pre-accident employment within 104 weeks after the accident. As such, | find
that she is not entitled to IRBs.

The applicant is not entitled to the cost of the preparation of an accounting
report

[46] For the following reasons, | find that the cost of preparing an accounting report
was not reasonable and necessary in this case.

[47] Section 7(4) of the Schedule requires an insurer to fund an accountant’s report
where, among other things, the expense is reasonable and necessary for the
purpose of determining the insured person’s entitlement to an IRB. The applicant
bears the onus of proof.

[48] The applicant submits that an accountant report was reasonable and necessary.
The applicant was back to work from August 2020 to November 2020 and
wanted to ensure the benefits were calculated accurately and to assist the
respondent to process her IRB claim without further delay.

[49] The respondent submits that the applicant was an employee who was paid an
hourly wage as outlined in a T4 and paystubs. As such, the IRB calculation
would not be complex and could have been done by a lay person.

[50] | do not find it reasonable and necessary to hire an accountant at a cost of
$2,850.00 for the preparation of an accounting report to ensure that the
applicant’s benefits were calculated accurately because she was back to work for
a 3-month period. Considering the applicant was an employee, | am not
persuaded the IRB calculation in this case was sufficiently complex that it would
necessitate an accounting report.

Award

[51] The applicant seeks an award under s. 10 of O. Reg. 664. The applicant submits
that the respondent failed to reasonably and justly manage the applicant’s claim
by failing to review medical materials carefully to remove her from the MIG and
for failing to pay IRBs. Under s. 10, the Tribunal may grant an award of up to 50
percent of the total benefits payable if it finds that an insurer unreasonably
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withheld or delayed the payment of benefits. Since | find that no benefits are
payable, | have no basis upon which to consider an award in this matter.

Interest

[52] Since there are no overdue payments, no interest is ordered in accordance with
s. 51 of the Schedule.

ORDER

[53] The applicant has not demonstrated that her accident-related impairments
warrant removal from the MIG.

[54] The applicant is not entitled to IRBs.

[55] The applicant is not entitled to the benefits in the treatment plans.

[56] The applicant is not entitled to the cost for the preparation of the OCF-3s.

[57] The applicant is not entitled to the cost of the preparation of an accounting report.
[58] The respondent is not liable to pay an award.

[59] No interest is payable.

Released: September 21, 2023

iu PN /(JL/xL{"

Laura Goulet
Adjudicator
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