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ISSUE - “REGULAR USE”

[1 In the context of a priority dispute pursuant to s.268 of the Insurance Act, R.S.O.
1990, c. 1.8 and Ontario Regulation 283/95, the issue before me is to determine which insurer
stands in priority to pay statutory accident benefits to or on behalf of the claimant, John
Krolczyk, with respect to personal injuries sustained in a motor vehicle accident which
occurred on October 11, 2020. Such determination involves the issue of whether the
claimant had “regular use” of the vehicle that he was operating and more specifically,

whether it was provided to him by a “corporation or other entity” rather than an “individual”.



PROCEEDINGS

[2] The matter proceeded on the basis of written submissions, document briefs, EUO

transcripts, books of authority and oral submissions made June 7, 2023.

OVERVIEW

[3] The Claimant, John Krolczyk (“Claimant”), was injured in a motor vehicle accident on
October 11, 2020. At the time of the accident, the Claimant was driving a 2004 Chevrolet
Silverado, which was owned by the Claimant’s mother, Zofia Krolczyk (“Zofia”), and insured

by Gore Mutual Insurance Company (“Gore”). The claimant was a listed driver on the Gore

policy.

[4] The Claimant applied to Hamilton Township Mutual Insurance Company (“HTM”) for
statutory accident benefits. At the time of the accident, HTM insured a 2016 Nissan Murano
and a 2006 Chrysler Sebring, which were owned by the Claimant and his wife, Debora
Krolczyk (“Debbie”). The Claimant was also the principal operator of a 2003 Ford F-250,

which was owned by Korel Farms Inc. and insured by HTM.

[5] HTM provided notice to Gore Mutual of its intention to dispute priority and
subsequently initiated the within arbitration for a determination on which insurer stands in

priority to pay statutory accident benefits to or on behalf of the Claimant.

[6] It is undisputed that the Claimant was the named insured on HTM’s policy and a listed

driver on Gore Mutual’s policy at the time of the accident.

[7] The central issue to be determined in this case is whether the Claimant had “regular
use” of the Chevrolet Silverado that he was operating at the time of the accident and that it
was provided by a “corporation or other entity”, as opposed to an “individual”. If so proven
Krolczyk would be considered a deemed “named insured” under the Gore policy by way of
application of section 3(7)(f) of the Statutory Accident Benefits Schedule — Accidents after
September 1, 2010 (hereinafter referred to as the Schedule). The relevant portion of the

definition of “insured person” as it relates to section 3(7)(f) of the Schedule is as follows:



“‘insured person” means, in respect of a particular motor vehicle liability policy,

(a) the named insured, any person specified in the policy as a driver of the
insured automobile....

(i) if the named insured, [or] specified driver ... is involved in an accident in or
outside Ontario that involves the insured automobile or another automobile...

(7) For the purposes of this Regulation,

(f) _an individual who is living and ordinarily present in Ontario is deemed to be the
named insured under the policy insuring an automobile at the time of an accident if,
at the time of the accident,

(i) the insured automobile is being made available for the individual’s
reqgular use by a corporation, unincorporated association,
partnership, sole proprietorship or other entity.

[emphasis mine]

[8] If the claimant was, at the time of the accident, an occupant of an automobile in
respect of which the claimant was a named insured or deemed named insured, s. 268(5.2) of
the Insurance Act states that the claimant shall claim statutory accident benefits against the

insurer of the automobile in which the claimant was an occupant.

[9] Therefore, on the facts herein much depends on whether the claimant’s use of the
Silverado was “regular’ and whether the vehicle was provided by some “corporation,
unincorporated association, partnership, sole proprietorship or other entity” rather than an
“individual” so as to be considered a deemed named insured under the Gore policy. The facts

must be viewed with those issues in mind.

FACTS

[10] At approximately 7:50 p.m. on November 9, 2019, the Claimant was the driver and
sole occupant of a 2004 Chevrolet Silverado insured by Gore. He was heading from a
Thanksgiving dinner to a farm that he co-owned for the harvesting of a crop of beans at the
Baltimore farm operated by Korel Farms Inc.. The vehicle was struck head on by another

vehicle. The claimant sustained serious personal injuries.

[11]  The Claimant was 65 years old at the time of the accident. He held an Ontario Class

GM driver’s license. Although operating a vehicle insured by Gore at the time of the subject



accident, he was the named insured on an automobile insurance policy with HTM (Policy No.
2643822A01), which policy insured a 2016 Nissan Murano and a 2006 Chrysler Sebring. He
was also the principal operator of a 2003 Ford F-250, which was owned by Korel Farms Inc.,
and insured by HTM (Policy No. 2643822A02). The Chevrolet Silverado that he was
operating was owned by the Claimant’s mother, Zofia, and insured by Gore Mutual (Policy
No. 2128315). The Claimant was a listed driver on Gore Mutual’s policy and the principal

operator of the Chevrolet Silverado.

[12] On November 19, 2020, HTM received an Application for Accident Benefits (OCF-1),
which was completed and signed by the Claimant’'s wife. HTM accepted the accident benefits
claim and has paid benefits but served Gore with a Notice of Dispute pursuant to O. Reg.

283/95 which has given rise to the present arbitration to determine priority.

The Parties and their Capacities

[13] The claimant John Krolczyk (at times referred to as JKK) at all material times was:

a. the co-owner of a farm property located at 171 Isaac Road, Baltimore Ontario
(the “Baltimore Farm”) along with his mother Zofia Krolczyk (“Zofia”) and his wife
Debbie as of February 6, 2017;

b. the co-owner of a farm property located at 4298 City Road 45 outside Cobourg
Ontario (the “Highway 45 Farm or Cobourg Farm”) along with his wife Debbie, also
as of February 6, 2017;

c. an office holder in the capacity of a Director as well as the sole General
Manager and Vice-President of 242871 Ontario Inc. operating as Korel Farms Inc.
since February 11, 2015; the company was first incorporated on May 3, 1971.

d. the registered owner of the Commercial vehicle license plate AM87341
attached to the Chevy Silverado as of June 8, 2017.

[14] At all material times, Debbie Krolczyk was the wife of the claimant John Krolczyk. She
was a co-owner of the Highway 45 Cobourg Farm along with the claimant. Following the
death of Zofia’s husband in 2016 there was a reorganization of the ownership of the two
farms. She also became a co-owner of the Baltimore Farm along with claimant and his
mother Zofia Krolczyk as of February 6, 2017. The two farms were about 15 and 20
kilometres apart. The claimant and his wife lived on the Highway 45 Farm in Cobourg and his

mother lived on the Baltimore Farm.



[18] At all material times, Zofia Krolczyk was the mother of the claimant John Krolczyk,
and:

a. as of February 6, 2017 and shortly after the death of her husband, she had
transferred her sole ownership of the Baltimore Farm to the combination of herself,
her son John and his wife Debbie;

b. she was an officer holder as a Director as well as the Secretary of 242871
Ontario Inc. operating as Korel Farms Inc.. She was a shareholder and perhaps
sole shareholder of the corporation;

c. an MTO registration in the broker’s file confirms that Zofia at the Baltimore
Farm was the registered owner of the Chevy Silverado, but the claimant was the
registered owner of the Commercial vehicle license plate AM87341 attached to the
Chevy as of June 8, 2017.

The Chevrolet Silverado

[16] The Chevrolet Silverado being operated by the claimant on the date of the subject
accident was insured by Gore. The available evidence would indicate that in the year
proceeding the subject accident, it had been used on a daily basis by the claimant. For all

intents and purposes he was the only person that would use the vehicle.

[17]  According to the underwriting file though, the Chevrolet Silverado was classified and
insured as a “pleasure or commute [vehicle] not more than 5 Kms.” Included in the
underwriting file, is an e-mail from Pam Wallace at Insurance Protection Group to Julie Carter
at Gore Mutual dated December 10, 2014, requesting that Gore Mutual reissue the
automotive insurance policy for the Chevrolet Silverado, which policy was transferred from
Unica Insurance to Gore Mutual as part of a rollover process. In the e-mail, Ms. Wallace
states that the Chevrolet Silverado was used for “pleasure only” and “really just sits most of
the time.” The extent to which the vehicle was used is contradicted by the VIN history which
indicates that significant kilometers were put on the vehicle each year. Gore Mutual reissued
the policy. It should be noted that in 2015 the claimant did advise the broker that the
Silverado would be used as a back up truck for transporting hay, pick up and delivery of parts

and supplies between the two farms.

[18] The Claimant’s father, John Krolczyk Sr. (“John Sr.”) owned the Chevrolet Silverado
from April 27, 2005 until his death on July 15, 2016. The vehicle and plate ownership
(License Plate No. AM87341) were transferred to Zofia on July 21, 2016.



[19] Zofia was the principal operator of the Chevrolet Silverado until November 2014. In a
Brokerlink Activity Note dated November 26, 2014, Pam Wallace notes that the policy was
changed to add the Claimant as a listed driver, as Zofia was no longer licensed to drive. At
the time of the subject accident it was the claimant that was essentially the sole user of the

Silverado.

[20] The plate ownership was transferred from Zofia to the Claimant on June 8, 2017. The
reason for the transfer is set out in an e-mail exchange between Glenda Dunn and Ronda
Childs at Insurance Protection Group and Heidi Klemp at Gore Mutual dated June 8 and 9,

2017, which states, in part:

E-mail from Glenda Dunn to Ronda Childs:

“Mrs is no longer licensed and her son is the listed driver on the policy - he
takes her shopping etc with her car but when they are out the police have
been pulling them over due to the “plate” coming on as “unlicensed” by the
police. Zofia is unlicensed but John is not - so they have put the plate portion
in John’s name to stop this problem with the new police scanners.”

E-mail from Heidi Klemp to Ronda Childs:

“...From an insurance perspective we have no issues and if they switch the
plate portion it doesn’t affect the registered owner and since we have the son
already listed as the driver there are no concerns for us.”

[21] A VIN history search dated March 29, 2021 for the Chevy involved in the October 11,
2020 accident indicates that:

- itwas recognized by the MTO as a Commercial vehicle;

- it was sold to John Krolczyk by Can-Auto.ca Auto Brokers & Appraisers on April
27, 2005, and the license plate was changed from 2362NB to 6904RD. The mileage
on the vehicle at that time was reported as 17,000 kilometers;

- the Chevy was then sold/transferred to Zofia Krolczyk as of February 22, 2016.
The license plate changed from 6904RD to AM87341. The reported mileage at that
time was 147,298 kilometers;

- The most recent mileage reading for the Chevy was 488,116 kilometers as of
January 24, 2020 (i.e., approximately 8.5 months before the October 11, 2020
accident).



[22] It was clear from the evidence that the Silverado was regularly used and that it was

the claimant who would decide who would use the vehicle.

The Other Vehicles

[23] At all material times, HTM insured a Ford F250 pick-up truck with Korel Farms Inc. as
the named insured and with the claimant as a listed driver of the said vehicle under motor
vehicle insurance policy 2643822A02. The evidence indicated that this vehicle was used on
the Baltimore farm and rarely, if ever, used off the farm. HTM also insured a 2016 Nissan
Murano SUV and a 2006 Chrysler Sebring automobile with the claimant and his wife as listed

drivers of those two vehicles under a second policy numbered 2643822A01.

Korel Farms Inc.

[24] At the time of the accident, the Claimant was an office holder in the capacity of
Director, General Manager and Vice-President of 242871 Ontario Inc. operating as Korel
Farms Inc. (“Korel Farms”). According to corporate records, Zofia was the sole shareholder
of Korel Farms as well as a Director and Secretary. However, at Part 6 and Part 7 of the
OCF-2, the claimant was identified as a “shareholder” and at Part 8, signed the document as
a “shareholder’. It is therefore unclear as to the extent, if any, the claimant was a shareholder
in the corporation. What is clear from the available evidence is that it was the claimant that

was running the farming operations of the corporation.

[25] Korel Farms Inc. carries on business at 171 Isaac Road in Baltimore, Ontario
(“Baltimore property”). The Baltimore property became co-owned by Zofia, the Claimant, and
Debbie following the death of Zofia’'s husband. Zofia resides in a house that she shared with
her late husband, which is located on the Baltimore property. The farm was used for growing
various crops. On the date of the accident, the claimant was returning to the Baltimore farm
for harvesting of a crop of beans. The farm was also used for growing hay for the Korel

Farms Inc. beef cattle kept on the Cobourg farm where the claimant lived.

[26] Following the accident, the Claimant’'s lawyer retained Alan Posner, Chartered

Accountant at Capital Actuarial Group, to calculate income replacement benefits. Mr. Posner



concluded that the Claimant was neither an employee nor a self-employed person at the time
of the accident because his pre-accident income was derived exclusively from passive

investments despite being the general manager of Korel Farms Inc.

[27] The Claimant’s 2019 Income Tax Return shows two sources of income -- $18,215.14
in dividend income from 2662917 Ontario Ltd. and $1,067.54 in capital gain income from a
rental property. Despite this, it is clear from the evidence that he was actively involved in both
the Baltimore Farm and the Highway 45 Farm and essentially running the business of Korel

Farms Inc.

Examination Under Oath of the Claimant

[28] The Claimant was examined under oath by videoconference on February 11, 2021
and October 11, 2022.

[29] The Claimant testified that he resided with his wife on a 160-acre property located at
4298 County Road 45 in Cobourg (“Cobourg Farm” or “Highway 45 Farm”). The Claimant
and Debbie own the residential home located on the Cobourg property. The farm portion of
the property is held by a registered partnership, Creighton Heights, which is also owned by
the Claimant and Debbie. The distance between the Cobourg property and the Baltimore

property is about 15 to 20 kilometres.

[30] The Claimant testified that Creighton Heights functions as a part of Korel Farms Inc..
He stated that Korel Farms Inc. owns about eight or nine beef cattle that pasture at the
Cobourg Farm. The hay used to feed the cattle is grown, cut, and baled at the Baltimore
Farm and then the hay bales are transported to the Cobourg Farm. No specific evidence was
provided as to the number of crops of hay cut in any given year or the number of bales
transported to Cobourg Farm each year. The Claimant deposed that beef cattle owned by
Korel Farms Inc. have been pasturing at Creighton Heights since 1996. There is no

contractual agreement between Korel Farms Inc. and Creighton Heights.

[31] Zofia owned the Chevrolet Silverado at the time of the accident. At page 47 and 48 of
his February 1, 2021 transcript, the claimant stated that the Chevy 150 was available to him

for regular use to engage in the business related to the two farms. At one point he stated that



the vehicle was provided by his mother and not Korel Farms Inc., because she owned the
vehicle. He then agreed that both he and his mother were directors, officers and
shareholders of Korel Farms Inc., and in that sense the vehicle was available for the purpose
of business operations. This exchange was followed by questions with respect to the F250,
the other vehicle used at the Baltimore farm. Overall, the evidence was equivocal as to
whether the Silverado was provided to the claimant by his mother personally or in her

capacity as owner of Korel Farms Inc.

[32] When the Claimant was examined in February 2021, he was repeatedly asked about
his use of the Chevrolet Silverado before the accident. In many respects the evidence was

also equivocal:

66. Q. Say from 2015 onwards, when this Chevy was on the Gore Mutual policy, what
was the use of that vehicle, typically? What kind of uses was it made for?

A. Just for -- take my mother for appointments, or doing errands, or driving back and forth
from the farm to the -- to the farm.

67. Q. Taking your mother for appointments, going back and forth between the farms?
A. Yes.
68. Q. Anything else?

A. I'm not sure. It was -- like, it was just for personal use. It wasn’t for anything else. | don’t
know what the question --

71. Q. ...what kind of usage would be made on, say, your mother’s farm and then your
farm?

A. Occasionally, | would bring hay into this farm, use it for some square bales or round
bales - bale. Just picking -- going to the -- picking parts up or -- that's about it. It was sort
of like general, day to day.
76. Q. The usage, in terms of -- in those terms, from February 2015 onwards, of the
Chevy, was it just for the transportation of the hay, or were there other things that were
done with the Chevy in relation to the two farms?

A. Other things. Picking up supplies and for personal use, as well.

77. Q. Off record, we had a brief discussion, and you indicated to me, John, that the
Chevy was mostly for personal use. Is that correct?

A. Yes.
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[33] This evidence would indicate that the Silverado was used for what the claimant
considered personal use, being taking his mother to appointments and commuting between
farms. In addition, it was used to transport hay from the Baltimore farm to the Cobourg farm
as well as picking up parts and supplies for the farming operations. There were no questions
asked as to the number of hay crops farmed each year or the number of trips made to deliver

hay from the Baltimore Farm to the Cobourg farm where Korel Farms Inc. cattle were kept.

Income Tax Reporting

[34] The personal income tax returns of the claimant, John Krolczyk, contained no
information with respect to motor vehicle expenses. The operations of the two farms were
reflected in the taxation of Korel Farms Inc. The corporate returns of Korel Farms Inc. did
claim deduction for truck fuel and repairs. However, although the supporting documentation
does not identify the vehicle or vehicles for which deductions were being claimed, it would
appear that fuel and maintenance expenses with respect to the Silverado were claimed by
Korel Farms Inc. The claimant confirmed on his examination under oath that receipts for fuel,
maintenance and repair of the Silverado were forwarded to the accountant for Korel Farms
Inc. The General Ledger Report of Korel Farms Inc. also confirms that the cost of insurance

for the Silverado was claimed as an expense.

ANALYSIS AND FINDINGS

[35] A priority dispute arises when there are multiple motor vehicle liability policies which
might respond to a statutory accident benefit claim made by an individual involved in a motor
vehicle accident. Section 268 (2) of the Insurance Act sets out the priority rules or hierarchy

of priority to be applied to determine which insurer is liable to pay statutory accident benefits.

[36] Since the claimants were occupants of a vehicle at the time of the accident, the

following rules with respect to priority of payment apply:

l. The occupant has recourse against the insurer of an automobile in
respect of which the occupant is an insured;

1. If recovery is unavailable under (1), the occupant has recourse
against the insurer of the automobile in which he or she was an occupant;
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1. If recovery is unavailable under (1) or (2), the occupant has recourse
against the insurer of any other automobile involved in the incident from
which the entitlement to statutory accident benefits arose;

V. If recovery is unavailable under (1), (2) or (3), the occupant has
recourse against the Motor Vehicle Accident Claims Fund.

[emphasis mine]

[37] Section 3(7)(f)(i) of the Statutory Accident Benefits Schedule states that an individual

who is living and ordinarily present in Ontario is deemed to be the named insured under the

policy insuring an automobile at the time of the accident if, at the time of the accident, the

insured automobile is being made available for the individual’s reqular use by a corporation,

unincorporated association, partnership, sole proprietorship or other entity.

[38] If the claimant was, at the time of the accident, an occupant of an automobile in
respect of which the claimant was a named insured, the spouse or dependent of the named
insured or a deemed named insured by reason of “regular use” as per s. 3(7)(f) of the SABS,
then section 268(5.2) of the Insurance Act states that the claimant shall claim statutory
accident benefits against the insurer of an automobile in which the claimant was an

occupant.

[39] The Claimant was the named insured on HTM’s policy for his personal vehicles and a
listed driver on Gore Mutual’'s policy for the Silverado being operated at the time of the
accident. Given the legislative framework, HTM has priority unless it is found that the
Claimant had “regular use” of the Chevrolet Silverado at the time of the accident and the
deemed named insured provision of s. 3(7)(f) of the Schedule applies. If applicable, the
claimant would be a deemed named insured under the Gore policy. Gore would stand at the
same priority rung as HTM but section 268(5.2) of the Insurance Act states that where a
named insured under two policies the claimant shall claim statutory accident benefits against
the insurer of an automobile in which the claimant was an occupant. This would make Gore

the priority insurer if so proven.

[40] As stated in The Dominion of Canada General Insurance Company v. Certas Direct
Insurance Company (Arbitrator Samworth - December 7, 2015) the onus to so prove would

rest with the Applicant, HTM, in this proceeding.



12

[41] HTM has claimed that the Silverado was being provided by Zofia in her capacity as
officer and owner of Korel Farms Inc., as opposed to her personal capacity, so as to make
the claimant a deemed named insured as meeting the requirements of s. 3(7)(f) of the
Schedule. In the alternative, HTM has claimed that the vehicle was provided to the claimant
by an “other entity” namely an organized “family unit or joint venture” being comprised of the
claimant, his wife and his mother, whose purpose was to earn income from the joint farming
business. In response to that claimed by HTM, Gore has claimed that use of the vehicle was
not provided by Korel Farms Inc., nor would the suggested “family unit or joint venture” be
considered an “other entity” for the purposes of s. 3(7)(f) of the Schedule. Gore has claimed
that the vehicle was provided by an “individual”’, namely his mother, and not a “corporation or
other entity”. Furthermore, Gore claims that it was not being used commercially, but provided

by his mother for his personal use and not for regular use in the farming operations.

[42] | am satisfied on the evidence before me that the claimant’s use of the Silverado was
‘regular” and that it was provided to him by a “corporation or other entity” rather than by an

“individual’.

[43] | will firstly deal with the issue as to whether the claimant’s use of the vehicle was
‘regular”. In The Dominion of Canada Insurance Company o/a Chietain Insurance v.
Federated Insurance Company of Canada (Arbitrator Densem — October 31, 2012) the
Arbitrator canvassed the meaning ascribed to “regular use” in the case law that had emerged

to that date and noted the propositions set out below:

e ‘“regular’ is intended to describe “periodic, routine, ordinary or general’ as
opposed to  “irregular, or out of the ordinary, or special”;

e the language of s. 66(1)(a) (the predecessor to s. 3(7)(f)) does not require that
the use be frequent, exclusive (in the case of fleets), or personal, to be regular;

e ‘“regular use” has been defined in several arbitration decisions as being use that
is “habitual, normal and recurred uniformly according to a predictable time and
manner.” However, the cases where the individuals have been found not to be
regular users of the subject vehicles were only those cases where the
characterization of the use was “irregular at best and out of the ordinary”;

[44] On the evidence before me, | am satisfied that the subject Silverado was used by the
claimant to commute to and from the two farms on a daily basis as part of his work as

general manager of Korel Farms Inc. and that it was used occasionally to pick up parts for
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farm equipment on the Baltimore farm. More importantly, it was used regularly to transport
bales of hay from the Baltimore farm to the Cobourg farm where Korel Farms Inc.’s beef
cattle were kept. In my view, this was clearly a business use of the vehicle. It was periodic
and routine. The regular movement of bales of hay from one farm to the other cannot be said
to be “irregular of out of the ordinary”. Hence, | find that the claimant had “regular use” of the

Silverado.

[45] The more difficult issue was whether the Silverado was provided to the claimant by an
“individual” or a “corporation or other entity”. My review of the arbitral case law confirmed that
section 3(7)(f) of the Schedule does not apply in circumstances where the vehicle is being

made available to the claimant by an “individual”.

State Farm Mutual Automobile Insurance Company v. Kingsway General
Insurance Company, (October 20, 1999, Arbitrator Lee Samis)

Liberty Mutual Insurance Company v. Markle Insurance Company of Canada,
(July 2006, Arbitrator Guy Jones)

Kingsway General Insurance Company v. Gore Mutual Insurance Company,
(October 15, 2009, Arbitrator Kenneth Bialkowski)

Unifund Assurance Company v. Intact Insurance Company, (April 17, 2015,
Arbitrator Kenneth Bialkowski)

Wawanesa Mutual Insurance Company v. State Farm Insurance and Aviva,
(April 11, 2017, Arbitrator Kenneth Bialkowski)

[46] There is no evidence available from Zofia, the registered owner of the Silverado, as to
whether she provided it to the claimant for use on the farms in her personal capacity or in her
capacity as officer and owner of Korel Farms Inc. In my view, the examination under oath
evidence of the claimant is equivocal in that regard. At one point the claimant stated that it
was his mother who provided him with the vehicle, and not Korel Farms Inc., but in the
questions that followed admitted that in a sense, since both he and his mother were
directors, officers and shareholders, it was provided in that capacity. It is the totality of
evidence that must be assessed to determine whether the Silverado was provided to the
claimant in her personal capacity or as owner of Korel Farms Inc.. It must be determined on
the totality of evidence whether Zofia really had any say in how the vehicle was to be used or
whether it was simply a decision made by the claimant as general manager and operator of

Korel Farms Inc. at the two farm properties.
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[47] On the totality of evidence, the unique facts of this case overwhelmingly support a
finding that the vehicle was made available by Zofia in her corporate capacity for use by the
claimant on a daily basis in the business of the operation of Korel Farms Inc. on both farm
properties. Although insured for pleasure use, the evidence shows otherwise. The significant
annual kilometer usage of the Silverado, as demonstrated by the VIN history, is in stark
contrast to the statement to the broker that it was used for “pleasure or commute not more
than 5 kms”. The broker was advised in 2015 that the Silverado would be used as a back up
truck for transporting hay and picking up and delivery of parts and supplies between the two

farms.

[48] The totality of evidence also supports a finding that the Silverado was provided to the
claimant by himself as Vice President and general manager of Korel Farms Inc. as the
evidence shows he had full control over who would use the Silverado and how the vehicle
would be used. It would appear that Zofia played no role whatsoever in the day to day
operations of Korel Farms Inc. Clearly, this was a business vehicle. As indicated, the annual
kilometer usage is totally inconsistent with its use as being just to run errands for his mother
and to take her to medical appointments. It was admittedly used on a daily basis by the
claimant as general manager of Korel Farms Inc. It was used daily to commute between
farms. It was the vehicle used to transport bales of hay to the Cobourg farm to feed the Korel

Farms Inc. cattle at that location.

[49] Significant to the finding that the Silverado was made available to the claimant by his
mother in her capacity as owner of Korel Farms Inc., is the fashion in which vehicle expenses
were treated for tax purposes. The expenses for fuel, maintenance and repair were claimed
as business expenses by Korel Farms Inc. The claimant testified on his examinations under
oath that he mostly used his Sebring and Murano vehicles owned by he and his wife for his
own personal activities. | am accordingly satisfied that the Silverado was essentially being

made available to him by the corporation and not by his mother in her personal capacity.

[50] In the alternative and if | am wrong in concluding that the Silverado was provided to
the claimant by his mother in her corporate capacity, | am nevertheless satisfied that the
Silverado was provided to the claimant by an “other entity” namely the “family unit or joint

venture” comprised of the claimant, his mother and his wife in operation of the two farms for
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which the Silverado was used for farming operations while his Sebring and Murano vehicles

were used for the personal activities of he and his wife.

[51]  There are a number of cases dealing with the issue of what might be considered an

“other entity”.

[52] In TD General Insurance Company v. Pilot Insurance Company (Arbitrator Torrie -
May 31, 2007) considered whether a family that was making a vehicle available to a nanny
for her regular use could be an “other entity” for the purpose of s. 66(1)(a) of the former

Schedule. He reasoned as follows:

“All entities described in the subsection might own automobiles which they provide
to persons in furtherance of their objectives. The inclusion of partnership and sole
proprietorship as named entities in the subsection albeit entities with commercial
objectives suggests that as few as one or two people can form a qualifying entity.
Moreover the entities specifically named in the subsection also include
unincorporated associations and therefore a qualifying other entity is not restricted
to having a commercial or for profit objective.”

Moreover it is the design of subsection 66 (1) (a) to capture the insurance risk when
an employer is a named insured but an employee is using the employers
automobile to satisfy the objectives of the employer.

[53] Arbitrator Torrie held that the family as the nanny’s employer clearly provided the
vehicle to the nanny to further the family’s objectives. The wording of the subsection did not
require that the objective of the entity be commercial, and he held that the family shared
sufficient similar characteristics as the other entities listed in subsection 66(1)(a) to be
considered an “other entity” for the purposes of the subsection. He also held that this was not
so broad an interpretation of the term “other entity” as to interfere with the restrictive quality

of the subsection.

[54] Arbitrator Torrie’s decision in TD General Insurance Company v. Pilot (supra) was
cited with approval by Mr. Justice Perell in Kingsway General Insurance Company v. Gore
Mutual Insurance Company, 2010 ONSC 5308 (CanLll). As part of his analysis in

Kingsway v. Gore Mutual, Mr. Justice Perell stated the following at paragraph 48:

“The above analysis also does not conflict with TD General Insurance Co. v. Pilot
Insurance Co. (Arbitrator Torrie, May 31, 2007), which award expanded the
organizations within the meaning of s. 66(1) to a family employing a nanny and
making a vehicle regularly available to her for family tasks.”
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[55] In that case, it was also noted at paragraph 52 of the decision that a joint venture for
business purposes may be an “other entity” in a regular use analysis. There was also
reference in the decision of Mr. Justice Perrell to an earlier decision in Co-operators v. Lloyds
(Arbitrator Jones — August 1, 2002), upheld on appeal by Mesbur J. on November 27, 2002,
which also found that a “joint venture” could be considered an “other entity”. In that case, the
claimant was operating a taxicab owned by a Ms. Bolger, when involved in an accident in
which he sustained personal injuries. Ms. Bolger had purchased both the taxi and a taxi
licence. At the same time she also obtained shares in the Cambridge City Cab Company
(CCCC). The claimant was a regular user of the taxi. The taxi was insured by Lloyd’s. The
claimant’s personal automobile was insured by Co-operators. The claimant presented an
accident benefits claim to the insurer of his personal auto which claimed that Lloyd’s stood in
priority by reason of the claimant’s regular use of the taxi. Lloyds took the position that there
could not be a “regular use” finding where the vehicle was provided by a individual. This is
the same position as the one advanced by Gore in the case before me. The arbitrator in Co-
operators held that Ms. Bolger and CCCC were essentially involved in a “joint venture”. The
Arbitrator found that the “joint venture” was an “other entity” for the purposes of the
predecessor to what is now s. 3(7)(f) of the Schedule making Lloyds the priority insurer. The

decision of Arbitrator Jones was upheld on appeal by Mesbur J..

[56] Applying this approach as outlined in the jurisprudence above, the arrangement made
following the death of Zofia’s husband in 2016, where the claimant and his wife would
become co-owners of the Baltimore farm property and the claimant assuming the role of
general manager of Korel Farms Inc., might well be looked at as a “joint venture” with the

Silverado being provided to the claimant for the operation of the “joint venture”.

[57] One must not lose sight of the legislative intent of s. 3(7)(f) of the Schedule. In
Kingsway General Insurance Co. v. Gore Mutual Insurance Co. 2012 CanlLii 683 the
Ontario Court of Appeal dealt with the issue of legislative intent. The judgment of the court

was delivered by Pepall J.A. who stated:

[63] This brings me to a discussion of the legislative intent. | agree with Arbitrator
Bialkowski that the intent of the section is that the commercial insurer should be
responsible for the accident benefits arising from the operation of the commercial
vehicle.

[64] The substance of the subsection is consistent with that conclusion. The
section is headed “Company Automobiles and Rental Automobiles”. While not
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determinative, the heading does provide some context. As with a company or
rental automobile, if a vehicle is made available for regular use by any of the listed
entities, the risk is to be borne by the insurer of that vehicle. This, in my view,
makes sense and should be so in spite of any past practice in the insurance
industry.

[58] In his decision, Pepall J.A. made reference to the comments of the Arbitrator at first
instance. Arbitrator Samis indicated that with the introduction of what was originally referred
to as the “company car” provision (now s. 3(7)(f) of the Schedule), the legislature made a
policy choice that the first avenue of recourse for the regular user of a company car would be

the corporate insurer:

“The traditional “company car” scenario involves situations where a business purchases
a vehicle, and insurance for the vehicle, and then makes that vehicle available for the
regular, personal, and frequent use of its employees or officers.

Given the known frequency of these types of transactions, the legislature attempted to
address how the new priority rules would apply to these situations.

The apparent purpose of the regulation provision is to deem the person, for whom a

vehicle is made available for regular use, to be a “named insured”. This is clearly a

recognition that in these types of transactions the regular user is in such a relationship

with the vehicle and the vehicle insurer that that person should claim their benefits first

from the insurer of the vehicle, rather than claim benefits from some other insurance

company.”
[59] In the final analysis, the unique facts of this case support a finding that the Silverado
involved in the subject accident was used regularly in a commercial enterprise and provided
by the registered owner in her capacity as owner of Korel Farms Inc., by the “family unit” or
“joint venture” operating the two farms. It was provided by a “corporation or other entity” so
that s. 3(7)(f) of the Schedule would be applicable. The subject Silverado was being used in
a commercial enterprise. It was essentially a “company car”. It was plated as a commercial
vehicle. The fuel, maintenance and repair expenses with respect to the Silverado were
treated as a business expense by Korel Farms Inc. In keeping with the legislative intent
outlined above, | find that it ought be the insurer of the commercial vehicle, as opposed to the
insurer of the claimant’s personal automobiles, that should bear the risk of the accident

benefit claim of John Krolczyk.

[60] | therefore find that by reason of s. 3(7)(f) of the Schedule, the claimant John Krolczyk
was a deemed named insured under the Gore policy and, by application of s. 268(5.2) of the

Insurance Act, Gore is the priority insurer.
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ORDER

[61] On the basis of the findings aforesaid | hereby order that:

1. Gore is the priority insurer and is to assume carriage of the accident benefits claim of

John Krolczyk;

2. Gore is to indemnify HTM for those benefits subject to indemnification, reasonably
paid to or on behalf of John Krolczyk together with interest calculated pursuant to the

Courts of Justice Act;

3. Gore is to pay the legal costs of HTM with respect to this arbitration on a partial

indemnity basis;

4. Gore is to pay the Arbitrator’s account.

L

A R o
DATED at TORONTO this 19th ) \»*{Mk e
L

day of June, 2023. )

KENNE;FH J. BIALKOWSKI
Arbitrator
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