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ISSUE 

[1] In the context of a priority dispute pursuant to s.268 of the Insurance Act, R.S.O. 

1990, c. I.8 and Ontario Regulation 283/95, the issue before me is to determine which insurer 

stands in priority to pay statutory accident benefits to or on behalf of the claimant, Long Biao 

Huang, with respect to personal injuries sustained in a motor vehicle accident which occurred 

on November 30, 2019. 

[2] The Claimant sustained injuries after being struck by a vehicle as a pedestrian on 

November 30, 2019. He initiated a claim for accident benefits by submitting an OCF-1 to 
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Wawanesa Insurance, which insured the owner of the striking vehicle before Dominion 

assumed coverage. Dominion insured the owner of the striking vehicle at the time of the 

accident. Wawanesa continues to adjust the accident benefits claim pursuant to its 

obligations as having been the first insurer to have received an application for benefits (OCF-

1). Wawanesa was responsible for initiating this priority dispute. The parties, however, agree 

priority rests with either Allstate or Dominion, so Wawanesa’s participation in this hearing is 

unnecessary. 

[3] Allstate Insurance Company (“Allstate”) is the priority insurer of the Claimant, Long 

Biao Huang, is found to be principally financially dependent on its insured, the claimant’s son 

An Ya Huang. Absent financial dependency, priority rests with The Dominion of Canada 

General Insurance Company (“Dominion”), the insurer of Yi Liang Shi, who operated the 

vehicle that struck the Claimant as a pedestrian. 

 

PROCEEDINGS 

[4] The matter proceeded on the basis of written submissions, Document briefs and 

Books of Authority. 

 

FACTS 

[5] This is a priority dispute regarding financial dependency that arises out of a motor 

vehicle accident that occurred on November 30, 2019 (“the accident”). The 68 year old 

Claimant, Mr. Long Biao Huang (“the Claimant”) was a pedestrian at the time of the accident 

when he was struck by a vehicle that was operated by Yi-Liang Shi.  

[6] At the time of the accident, the Claimant and his wife, Huan Nog Liu, were both living 

with their son, An Ya Huang (“An”). An was insured with Allstate Insurance Company 

(“Allstate”).  

[7] At the time of the accident, The Dominion Insurance Company (“Dominion”) insured 

the vehicle that struck the Claimant. 

 
Living Arrangements/Expenses   

 

[8] The Claimant and his wife immigrated to Canada from China sometime in 2010,  

some 9 years prior to the subject accident, according to the Examination Under Oath 

evidence of the Claimant. They were “Permanent Residents” of Canada. They lived with their 

son, his wife and two grandchildren since immigrating to Canada in a house located at 96 

Barnwell Drive in Scarborough, Ontario (“the Barnwell Property”). The home is owned by the 
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Claimant’s son. The son, Allstate’s insured, purchased this property without financial 

assistance from his father and was solely responsible for the related expenses.   

 

[9] At his Examination Under Oath (EUO), the Claimant indicated he was responsible 

for paying his cell phone bill ($40 per month), personal grooming supplies (monthly amount 

not known), and rarely clothes.  Occasionally, the Claimant and his wife purchased groceries, 

but “not very often”. 

 

[10] It would appear that there was never an EUO completed of the son. An order was 

made for the Claimant to provide details as to the mortgage information and household 

expenses with respect to the house he was living in. This order was forwarded to the solicitor 

acting for the Claimant in his accident benefits claim. Specific details of the mortgage 

arrangements or household expenses were never provided. It would appear that no request 

was made by the parties in the priority dispute to complete an EUO of the son. 

 

[11] The Claimant did not have a driver’s license and did not drive. He rode his bicycle 

or took public transit.   

 

[12] In a statement dated March 3, 2020, the Claimant indicated that he and his wife 

did not pay rent. However, on an EUO dated October 29, 2020, it was the Claimant’s 

evidence that he and his wife paid their son $1,000 per month (combined) for rent. However, 

bank statements for the couple’s joint account do not disclose monthly withdrawals/transfers 

in the amount of $1,000. The records do indicate though a withdrawal of $30,000 from the 

Claimant’s bank as a transfer to the son dated August 19, 2019 some 3 months prior to the 

date of the accident. In an undated statement, the son, An Huang, stated: “my father 

sometimes gives me money to pay for, what I believe to be, the majority of his expenses.” 

 

[13] Also of note is the fact that prior to the subject accident, the Claimant and his wife 

had applied for government assisted senior housing and were planning to pay for this with 

their CPP pensions. At his EUO approximately one year post-accident, the Claimant stated 

that he still planned to move to a government senior’s home, if accepted. 

 

 

The Claimant and His Wife’s Previous Employment and Income 

[14] During his EUO, the Claimant advised that he retired from his job as a cook in 2017. 

He earned an annual income of $20,000.00 prior to his retirement. 

[15] The Claimant’s wife retired from her job as a cleaner in June 2019 some 5 months 

pre-accident. The Claimant did not know how much his wife earned prior to her retirement. 

Her income tax records show a total income of $17,735 in 2017 and $26,633 in 2018. She 

earned $13,564 in the first half of 2019 (prior to her retirement). If assumed that the 

Claimant’s wife only worked 26 weeks in 2019, her average weekly income in 2019 was 

about $522. Her average weekly income since 2017 was $445.63 ($1,931.06 per month). 
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[16] It was the Claimant’s evidence during his EUO that after his retirement, he and his 

wife were using his savings and his wife’s employment income to pay their expenses. After 

his wife retired, they planned to live off their savings until they could collect their CPP and 

Old Age Security. The claimant provided evidence at his EUO that he began receiving CPP 

in May 2020 in the monthly amount of $700. He further testified that his wife began receiving 

CPP at the same time. Documents to prove receipt of CPP were never produced. 

 

The Claimant’s Savings 

[17] At his EUO, the Claimant advised that at the time of his retirement in 2017, he and his 

wife had approximately $30,000.00 to $40,000.00 in joint savings. He then incorrectly 

advised that this figure was reduced to only $10,000.00 just prior to the accident. He also 

incorrectly advised that he had no other investment or savings accounts. However, according 

to the Claimant’s bank records, at the time that the Claimant’s wife retired in June 2019, the 

Claimant and his wife had $83,327.72 in cash, savings, and investments: 

- TSFA as of July 1, 2019: $58,363.97  

 

- RRSP as of June 30, 2019: $1,068.17 

 

- TD account as of June 2019: 23,895.58  

[18] At the time of the accident on November 30, 2019, and after having made a $30,000 

transfer to their son on August 19, 2019, the Claimant and his wife still had $75,916.55 in 

cash, savings, and investments: 

-  $60,307.41 in his TSFA at the time of the accident. In that TFSA, the Claimant 

sheltered some mutual funds. 

-  $1,104.93 in his RRSP at the time of the accident. 

-  $14,504.21 in his TD account at the time of the accident. 

[19] Dominion concedes that the bank records confirm savings of approximately $75,000, 

held jointly with his wife, at the time of the accident. 

[20] The Claimant also advised during his EUO that he owns a house in China although 

he does not know the value of it. 

[21] According to the Claimant’s TD Bank account and the corresponding letter by the 

Claimant’s counsel in his accident benefits claim, all of the large deposits made to the 

account leading up to the accident were employment income from the Claimant’s wife. Of 

particular interest is a transaction dated August 19, 2019, being a withdrawal from the 

Claimant’s account in the amount of $30,000.00. Counsel for the Claimant with respect to his 
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accident benefits claim has indicated that this was a transfer initiated by the Claimant’s wife 

to the account of their son, An. The evidence before me does not provide any particulars as 

to the basis for this transfer of $30,000 to his son shortly before the accident. 

 

Income Sources 

 

[22] Pursuant to Notices of Assessment, the Claimant earned income in the amount of 

$301 in 2017. In 2018 and 2019, the Claimant had a total income in the amount of $2 for 

each year. 

 

[23] After the Claimant retired in 2016, he did not have any sources of income, only 

savings, as detailed in a Statement given in March 2020.  The Claimant confirmed this 

information at his EUO.  Pursuant to the Statement, the Claimant also denied eligibility to 

receive benefits in Canada. However, the Claimant stated at his EUO that he was approved 

for CPP (May 2020) at the rate of $700 per month. He further stated that his wife started 

receiving her CPP at the same time. 

 

 
Retired Wife 

 

[24] Like the Claimant, his wife retired before the accident; having previously worked 

as a part-time cleaner in a grocery store. Her Notices of Assessment demonstrate income in 

the amount of $17,735 for 2017, $26,633 for 2018, and $13,564 in 2019. 

 

 

Cultural Issues 

 

[25] The Claimant gave evidence he did not believe he could live independently 

because rent was “too high”.  His intention was to continue living with his son. 

 

[26] The Claimant’s son produced a Will Say Statement affirming a “duty and obligation 

to support my father” because it is “important in Chinese culture to support one’s parents”.  

Consequently, Allstate’s insured could not particularize money spent on his parents because 

he does “not think about how much I spend on my parents because I am their son and I have 

a duty to care for them.”  

 

 

Life Expectancy 

 

[27] Pursuant to the Statistics Canada Life expectancy table, the Claimant is expected 

to live to the age of 85.  He was 67-years old at the time of the accident, so he was 

statistically expected to live an additional 18 years. 
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ANALYSIS AND FINDINGS 

[28] A priority dispute arises when there are multiple motor vehicle liability policies that 

may be available to a person injured in a motor vehicle accident to pay statutory accident 

benefits. Section 268(2) of the Insurance Act, R.S.O. 1990, c.I.8, sets out the priority rules to 

be applied in order to determine which insurer is liable to pay statutory accident benefits. 

[29] As the Claimant, a pedestrian at the time of this motor vehicle accident, the priority 

rules with respect to “non-occupants” are applicable. They are set out in Section 268(2) of 

the Insurance Act, which is set out as follows: 

[30] In respect of non-occupants, 

i. the non-occupant has recourse against the insurer of an automobile in 
respect of which the non-occupant is an insured; 

ii. if recovery is unavailable under subparagraph i, the non-occupant has 
recourse against the insurer of the automobile that struck the non-occupant; 

iii. if recovery is unavailable under subparagraph i or ii, the non-occupant has 
recourse against the insurer of any automobile involved in the incident from which the 
entitlement to statutory accident benefits arose; 

iv. if recovery is unavailable under subparagraph i, ii or iii, the non-occupant has 
recourse against the Motor Vehicle Accident Claims Fund. 

[emphasis mine] 

[31] Section 3(1) of the Statutory Accident Benefits Schedule defines an “insured person” 

as: 

a. The named insured; 

b. A listed driver; 

c. A dependant of the named insured or spouse of the named insured; or 
 
d. A spouse of the named insured. 

[emphasis mine] 

[32] Section 3 (7) of the Statutory Accident Benefits Schedule – Accidents On or After 

September 1, 2010, Ontario Regulation 34/10, as amended, reads as follows: 

“a person is dependent of an individual if the person is principally 
dependent for financial support or care on the individual or the 
individual’s spouse”  

[33] The highlighted sections above would make the insurer of the striking vehicle (second 

rung of the priority ladder) responsible for the payment of statutory accident benefits, 
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provided the Claimant was not an insured under some other policy. The Dominion takes the 

position that the Claimant was principally financially dependent on his son at the time of the 

accident and therefore an “insured” under his policy with Allstate, which would place it at the 

first rung of the priority ladder above, making it the priority insurer. 

[34] In terms of traditional legal principles, criteria for determining dependency for the 

purposes of the SABS were established by the Court of Appeal in Miller v. Safeco (1986), 48 

O.R. (2d) 451 (H.C.J.) aff'd 50 O.R. (2d) 797 (C.A.). Consideration should be given to criteria 

as follows in determining dependency for the purposes of the Statutory Accident Benefits 

Schedule: 

i. The amount of dependency; 

ii. The duration of the dependency; 

iii. The financial needs of the claimant; 

iv. The ability of the claimant to be self-supporting. 

 

[35] In Federation Insurance Company of Canada v. Liberty Mutual Insurance Company 

(Arbitrator Lee Samis, May 7, 1999), it was determined that a person’s capacity to earn must 

be taken into account in measuring dependency. A person can only be principally dependent 

for financial support if the cost of meeting their needs is more than twice their resources. This 

has come to be known as the 51% rule.  

[36] Arbitrator Lee Samis confirmed that it was necessary to examine a Claimant’s “ability 

to be self-supporting” at the time of the accident when considering the issue of financial and 

care dependency in Co-Operators v Halifax Insurance Company 2001 CarswellOnt 10724. 

He indicated that the question to be answered is whether or not the Claimant had the ability 

to be self-supporting by providing for their own needs, more than such provision was 

required from any other source. It was found that it was appropriate to measure dependency 

by examining the individual’s capacity to provide for their own needs. 

[37] Early jurisprudence applied this “51% rule” or “mathematical approach” using a 

detailed analysis of the Claimant’s income sources in comparison to the value of that 

provided by the person or persons upon whom the Claimant was said to be dependent. This 

has been referred to as the “mathematical approach”. The exercise of determining the value 

of that provided in many cases proved to be a difficult and expensive task. In the last several 

years a new approach to the analysis of dependency has emerged known as the “LICO 

approach”. In Allstate Insurance v. ING, (Award of Arbitrator Vance H. Cooper, dated May 1, 

2014), the arbitrator preferred to resort to an alternative approach to determine dependency, 

namely, to use Low Income Cut-Off measure as a qualifying number in relation to which the 

51% rule is to be applied (as opposed to using actual expenses of the claimant). The LICO 

approach focuses on statistical average needs of an individual in the geographical area 

where the claimant lived rather than an analysis of the claimant’s specific individual needs. 
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[38] After hearing all evidence including evidence at cross-examinations and re-

examinations of the three accountants involved in that case, Arbitrator Cooper noted that all 

of the accountants who gave evidence and offered expert opinions, acknowledged the 

inherent difficulty and weaknesses when trying to gather reliable information, documentation 

and evidence regarding a family's expenditures and individual expenditures in relation to 

needs.  

[39] Arbitrator Cooper referred to decisions of Arbitrator Samis in Coseco v. ING 

Insurance of Canada (Award July 21, 2010) and St. Paul Travelers v. York Fire & Casualty 

Insurance Company (Award, dated August 11, 2011). In these decisions, Arbitrator Samis 

explained the intrinsic difficulties of trying to ascertain the needs of the claimant by attributing 

to the claimant a share of household expenditures. The allocated portion of the household 

expenditures may be greater than the claimant’s needs or lesser than the claimant's actual 

needs. Arbitrator Samis compared this exercise to looking at the general standard of living in 

household – the exercise we were directed not to follow by Miller and Safeco appeal. 

Instead, Arbitrator Samis suggested we should follow a "more objective valuation of the costs 

of meeting someone's needs". The history of family setting may assist in calculating the costs 

of meeting a person's needs, but is not determinative. 

[40] To that end, Arbitrator Samis used Canada LICO threshold statistic numbers as 

determined by Statistics Canada which he characterized as the "best and most reliable 

approach to the evidence respecting one's needs". The LICO approach was used by 

arbitrator Cooper and formed the basis for his decision. 

[41] Arbitrator Cooper's decision in Allstate Insurance v. ING was appealed to Superior 

Court on the ground that Arbitrator Cooper did not use the correct methodology. On appeal 

as reported at 2015 ONSC4020, Justice Myers found that mathematical calculation or 

application of 51% rule in relation to needs/means is an important factor, but it is not the only 

factor. Justice Myers dismissed the appeal after concluding that dividing or allocating 

estimated gross household spending to determine one's needs is not a "particularly 

meaningful proxy" and "is no better than looking at government statistic to determine the cost 

of housing in a locale".  

[42] More recently, and in a move toward a more statistical analysis of dependency,  

jurisprudence has emerged wherein information from Statistics Canada’s Market Basket 

Measure has been employed.  That data provides “the cost of meeting basic modest needs 

for different family sizes, for different parts of the country, segmented by size of community”.  

In The Wawanesa Mutual Insurance Company v, State Farm Insurance Companies 

(Arbitrator Samis -  September 13, 2018) the arbitrator preferred use of the statistical data of 

the “Market Basket Measure” or “MBM” approach to the other approaches aforesaid. 

Arbitrator Samis writes at paragraph 10 of his decision: 

 
“In order to compare resources to the cost of meeting needs I prefer to look at 

statistical information from Statistics Canada as I find the statistical approach is likely 

to be more reliable than the evidence of the witnesses here. I also think the 
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components of the Market Basket Measure are more focused on the costs of meeting 

needs than the alternative of simply compiling an inventory of any and every 

expenditure. 

 

Statistics Canada publishes the “Market Basket Measure” data which gives us the 

cost of meeting basic modest needs for different family sizes, for different parts of the 

country, segmented by size of community. Additionally, the measure is adjustable to 

all sizes of families. 

 

According to information from Statistics Canada, the “basket” of goods and services 

measures a “specified basket of goods and services representing a modest, basic 

standard of living. Taken into consideration are the costs of specified quantities and 

qualities of food, clothing, footwear, transportation…”. This is compiled by work done 

by Human Resources and Skills Development Canada during the 1990’s. 

 

According to Statistics Canada the Market Basket Measure is a measure more 

sensitive to geographical variations and other scales. 

 

By reference to the Market Basket Measure we can credibly get a number that 

represents the denominator making the when making the 50% calculation that the 

regulation requires. 

 

I find the “Market Basket Measure” an appropriate source for this purpose.” 

 

[43] As jurisprudence currently stands the “mathematical”, “LICO”, and “MBM” approaches 

are being applied by arbitrators of priority disputes involving dependency issues. On the 

evidence before me, it would not be appropriate to use the pure “mathematical approach” as 

there is no specific evidence as the son’s mortgage costs or household expenses. An EUO 

of the son was never completed. In the circumstances, the “LICO” and “MBM” approaches 

would be better utilized in the absence of specifics with respect to mortgage and household 

expenses. If Dominion wished to obtain such specifics they could have requested an EUO of 

the son or obtain same by way of oral evidence in the arbitration proceeding. 

[44] The first step in a financial dependency analysis is a finding as to the appropriate 

timeframe for such analysis. In Oxford Mutual Insurance Company v. Co-Operators General 

Insurance Company 83 O.R. (3d) 591, the Ontario Court of Appeal affirmed the time frame 

that must be looked at for assessing dependency. The Ontario Court of Appeal held that a 

“snapshot” approach on the day of the accident is inappropriate, and stated that only by 

looking at the relationship as a whole, over a reasonable period of time, is an Arbitrator able 

to determine the nature of the relationship at the time of the accident. In Intact Insurance 

Company v. Allstate Insurance Company of Canada 2016 ONCA 609, the Ontario Court of 

Appeal held that the ultimate question for determining the appropriate time frame is “what 

time period accurately reflects the true nature of the particular relationship at issue at the 

time of the accident?” 
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[45] Dominion claims that the appropriate time frame for analysis is the 2 year period pre-

accident which runs from the date of the Claimant’s retirement to the date of the accident. 

Allstate claims that if ought be the 5 month period pre-accident running from the date that the 

Claimant’s wife retired, to the date of the accident. 

[46] On the facts before me, I am satisfied that the appropriate time frame for analysis 

ought to cover the period from when the Claimant’s wife retired to the time of the accident. 

This, in my view, was the “new normal”. This is 5 months prior to the accident, being June 

2019 to the date of the accident being November 30, 2019 (the “material period”). While the 

Claimant retired in 2017, his wife did not retire until June 2019. Until this time, the Claimant 

and his wife were living off his savings and his wife’s employment income. From June 2019, 

to the date of the accident, the new status quo was that the two of them were living off of 

their savings and investments as neither had any employment income. Therefore, this period 

reflects a new chapter of their retirement together. Such finding is in keeping with the 

decision in Jeffrey v. Aviva Insurance Canada 2022 CanLll 7225, where the Arbitrator found 

that a six-month period prior to the accident was an appropriate and reasonable sample size 

where the applicant and her spouse had recently retired. 

[47] Another consideration for the analysis is a finding as to whether the claimant should 

be treated individually or as a family unit along with his wife for the financial dependency 

analysis. The evidence would indicate that the Claimant and his wife paid rent together. They 

made financial planning decisions together and shared bank accounts and retirement 

savings. I am satisfied that the Claimant and his wife should be considered a family unit for 

the determination of financial dependency based on LICO or MBM statistics. However, even 

if treated individually, the outcome would be the same. 

[48] The banking records would indicate that the Claimant and his wife, at the time of his 

wife’s retirement in June 2019, had cash, savings and investments of about $83,000. At the 

time of the accident, and after having made a $30,000 bank transfer of funds to the son on 

August 19, 2019, which could have represented a contribution to the household expenses, 

the two of them had cash, savings and investments of about $76,000. The LICO statistic for 

a household of two persons in Scarborough in 2019 was $26,653.00. The MBM for 

Scarborough during this time for a household of two persons was $26,072.00. Clearly, the 

family unit, as Allstate has claimed, had at the time of the accident sufficient cash, savings 

and investments to provide for themselves for a considerable period of time pending 

approval for senior’s government housing. This is on a conservative basis since the evidence 

would indicate that the Huangs may well have had expenses well below statistical averages 

as they did not own or operate a motor vehicle and were not exposed to automobile 

insurance, gasoline and maintenance costs. 

[49] In response to Allstate’s contentions, Dominion claims that the facts of this case make 

a 51% analysis using LICO or MBM statistics inappropriate. Instead, the dependency 

analysis should be based on a “big picture” approach. Dominion has referred me several 

decisions where the “big picture” approach was considered. Five of the decisions involve 

factual situations where the claimant could be considered “a young person in transition”. The 



 11

final two decisions involve elderly claimants. I will firstly deal with the jurisprudence involving 

“young claimants in transition”. 

[50] Dominion has claimed that “principal financial dependency” is not automatically 

determined applying a strict mathematical approach.  Rather, a determination of financial 

dependency is driven by facts, as held by Justice Corbett in State Farm Insurance 

Companies v. Bunyan 2013 ONSC 6670.  Accordingly, Justice Corbett emphasized that 

while math is a factor, it is not the only factor, used to determine dependency. Moreover, 

certain circumstances, particularly those involving claimants whose lives are in flux, negate 

the use of a mathematical determination for dependency.  Dependency for these transitional 

cases, according to Justice Corbett, requires answering the question: “is the claimant 

capable of being self-supporting given the reality of the claimant’s circumstance?” 

 

[51] The State Farm decision involved a young man, who after leaving high school without 

a diploma, had a history of moving out of his mother’s home in Ontario then moving back in. 

At the time of the accident he had just found work in Alberta. He had not found permanent 

accommodation, did not have a car and had no savings. The evidence indicated that he had 

problems with alcohol. Corbett J. made a finding that he expected that the claimant would 

have continued to move from job to job, at times making ends meet, at others not, and would 

have returned to his mother’s home when he found he could not make a go of it. The 

claimant had yet to transition from dependent to independent. 

 
[52] Dominion has asserted the acts warranting the “big picture” approach that involve 

claimants who are students, retired, or have yet failed to establish financial security. For 

example, in The Dominion of Canada General Insurance Company v. Intact Insurance 

Company and Unifund Insurance 2014 CarswellOnt 18862, the “big picture” approach was 

used to determine financial dependency for a 19-year-old claimant who was working part-

time at the time of the accident, with no intention of returning to school.  While this claimant 

was financially independent on application of a mathematical determination of dependency, 

the Arbitrator applied a “big picture” analysis and held she remained principally financially 

dependent on her mother. The decision was upheld on appeal. Like State Farm (supra) the 

case involved a “young person in transition”. 

 

[53] A “big picture” approach was also appropriate in Co-operators v. Western 2012 

CarswellOnt 15269, which involved a 17 year old claimant who was not on his way to 

financial independence at the time of the accident because he did not have prospects for 

steady employment. At the time of the accident he was working part-time at a fast food 

restaurant and living with friends. Using a “big picture” analysis, principal financial 

dependency was found, which was upheld on appeal. This is another example of a “young 

person in transition” case. 

 

[54] Dominion has also referred me to the decision in The Co-operators General 

Insurance Company v. Security National Insurance Company 2021 CarswellOnt 2021, where 

the “big picture” approach was used by Arbitrator Novick to find that the 23 year old claimant 
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was dependent at the time of the accident on his mother with whom he resided. The claimant 

worked part time as a line cook at Jack Astors where he earned $10,513 in the 12 months 

prior to the accident. This was less than half of what his basic needs would be, using LICO 

statistics but slightly more than half of what his basic needs would be using MBM statistics. 

Arbitrator Novick concluded that in such circumstances a “big picture” approach ought be 

considered. She found that the claimant was an impulsive spender with an inability to 

manage his finances as a symptom of his ADHD and ODD diagnoses. On the claimant’s own 

evidence, the idea of sharing an apartment with friends was a plan “for some time down the 

road”. The Arbitrator concluded that the claimant had not yet made the shift to independence 

and was principally financially dependent on his mother given these circumstances. 

 

[55] More recently, the “big picture” approach was applied in The Dominion of Canada 

Insurance Company v. Gore Mutual Insurance Company and Certas Home and Auto 

Insurance Company (Arbitrator Densem  -  May 5, 2022) who held:  

 
“I conclude that the law of principal financial dependency has evolved with flexibility to 
accommodate situations involving young people in transitional stages of their lives, 
such as students, older individuals who have simply not been able to settle effectively 
on a steady course through life, or whose circumstances do not readily fit the 
application of a mathematical dependency formula.” 
 

[56] In the aforesaid case, the claimant was 17 years of age and during the summer was 

working part time at McDonalds with an extrapolated annual income of $11,638 argued to be 

enough to provide more than 50% of her needs if a 3 month time frame for analysis was 

used. However, if a 12 month time frame for analysis was used, she would not be able to 

provide 50% of her needs. The evidence indicated the future was unclear as to a return to 

post-secondary education in the fall and whether she would be able to generate resources 

necessary to provide for her needs. The claimant had essentially no savings. The evidence 

further indicated that the 17 year old was not using her income for basic needs but rather for 

entertainment and other non-essential items. The claimant’s parents were separated. 

Although residing with her mother, the claimant’s father was providing support. Arbitrator 

Densem held that the facts of the case dictated application of a “big picture” approach and 

concluded that the claimant was principally financially dependent on both parents equally at 

the time of the accident. 

[57] I will now deal with the two decisions referred to me by Dominion involving elderly 
claimants. 
 
[58] Justice Faieta considered a “big picture” analysis in Allstate Insurance Company of 

Canada v. Intact Insurance Company 2016 CarswellOnt 17297, 2016 ONSC 5443 where she 

stated:  

“In my view, the math is just part of the test that has arisen out of the seminal decision 
in Miller v Safeco.  I agree with the insightful comments of Corbett, J. in State Farm v. 
Bunyan…to the effect that while math is an important factor it is not the only factor…In 
Miller, the Court of Appeal approved four factors to consider dependence.  Even those 
four are not necessarily the exclusive considerations.  A change in the math from 
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50.001% dependency to 49.999% dependency may or may not overcome other 
aspects of the factual dependency between the relevant parties…  

Given the ordinary meaning of the words used in the phrase “principally dependent for 
financial support,” and the remedial purpose of the statutory accident benefits 
provisions, it is my view that the phrase “principally dependent for financial support” 
refers to a person who mainly relies on another person to provide him or her with the 
necessities of life, including shelter. Further, I agree with the view expressed by 
Justice Myers in Allstate Insurance v. ING Insurance and Aviva, 2015 ONSC 4020, at 
para. 4, that the assessment of whether someone is “principally dependent for 
financial support” on another person does not turn on the mathematical analysis of 
whether a person provides more than 50% of the needs of another (i.e., on the 
amount of support provided), but rather requires a broader consideration of the 
various factors approved by the Ontario Court of Appeal in Miller.” 

[59] The decision involved a 76-year-old woman from China who for approximately 9 

years lived with her daughter and son-in-law in Canada who paid for all of the claimant’s 

financial needs (housing, groceries etc.). The claimant had a Chinese pension that was 

deposited into a bank account in China. She could not access the account from Canada. The 

claimant travelled to China every other year for a few months and used these funds for her 

living expenses while in China. The claimant did provide some caregiving and housekeeping 

but the court imputed no income from the services provided. In China, for a few months 

every other year, the claimant lived without financial assistance from her daughter.  The court 

held that the claimant essentially had no income while in Canada, save and except some 

minimal federal and provincial tax rebates. The claimant was found to be principally 

financially dependent on her daughter.  What is important to the present analysis is, that 

although a “big picture” approach was considered, the application of the mathematical 

approach was also used to conclude that the claimant clearly was unable to provide more 

than half of her needs when using LICO statistics. 

 

[60] Another case making reference to the “big picture” approach is The Economical 

Insurance Group v. Desjardins Insurance 2020 CarswellOnt 3197 decision wherein Justice 

MacLeod referencing different approaches which can be used for dependency analysis 

stated: 

“The “big picture” approach derives from cases in which either there was insufficient 
evidence to apply a 50% + 1 analysis or in which it simply appeared to be too arbitrary 
and nuanced a cut-off when viewed against the overall circumstances or the “big 
picture”…” 

[61] However, ultimately he used the mathematical approach to conclude that the elderly 

claimants were not principally financially dependent on their daughter and son-in-law who 

they had been living with in Canada. The claimants were elderly retired engineers from China 

who came to Canada to provide childcare and household services for which they were paid 

with the income declared on their tax returns. The claimants had Chinese pensions that were 

not accessible while in Canada. It was held that the claimants had savings and income from 

their childcare and household services income to provide 81% of their annual statistical 

needs. 
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[62] In response to the submissions of Dominion, Allstate has claimed that applying a 

LICO or MBM approach, makes it obvious that the Claimant was not principally financially 

dependent on his son at the time of the accident. Furthermore, Allstate has claimed that a 

“big picture” approach is not applicable to the present fact situation and even if a “big picture” 

approach were to be considered, the result would be the same.  

[63] Allstate has referred me to a number of cases involving elderly, retired claimants who 

were residing with their children at the time of the accident. In each case, the income and 

assets of the Claimant were considered and measured against the contributions of room and 

board provided by their children. 

[64] In State Farm Mutual Automobile Insurance Company v. American Home Assurance 

and York Fire and Casualty (Arbitrator Jones – November 1, 2002), the Arbitrator rejected 

the argument that a claimant’s savings and other assets should not be taken into account 

when considering the question of financial dependency. Instead, the Arbitrator found that a 

person’s ability to pay is considered a relevant consideration. Arbitrator Jones relied on the 

following premise from Arbitrator Samis in Liberty Mutual Insurance Company vs Federation 

Insurance Company (Arbitrator Samis – May 7, 1999)  “dependency implies something more 

than receipt of financial benefit, it requires some kind of need on the part of the person 

alleged to be a dependent. A very wealthy person might receive food shelter and other 

financial benefits from the family but this would not support a conclusion that a person is 

principally dependent upon the family.” 

 

[65] In State Farm, the 61 year old claimant and her husband were retired and planned to 

spend 6 months of the year with each of their 2 children in Canada. They planned to spend 

roughly an equal amount of time with each. While in Canada, they lived rent-free and did not 

contribute to the household expenses. They lived a modest lifestyle. The claimant and her 

husband had $153,000 in fairly liquid assets. The arbitrator found that this was sufficient to 

provide for their modest lifestyle for a considerable period of time and hence, they were not 

dependent upon their children at the time of the accident. The Arbitrator viewed the children’s 

contributions as “temporary assistance”. 

 

[66] In Coachman Insurance Company v. The Personal Insurance Company and Certas 

Direct Insurance (Arbitrator Malach  -  November 17, 2003), the Arbitrator found that while 

the claimant lived with her daughter, she was found not to be principally dependent on her 

daughter. The claimant lived rent-free and did not contribute to household expenses. The 

claimant’s daughter had no knowledge of her mother’s retirement savings but it turned out 

that they were significant. Not only did the claimant gain interest annually on her GIC’s of 

roughly $7,000, she also provided daily caregiving to the granddaughter and housekeeping 

assistance. Despite the fact that the daughter gave evidence that she felt she had a moral 

obligation to look after her mother in order to repay her mother for bringing her up, the 

Arbitrator still found that the claimant was not principally financially dependent on her 

daughter. He found that the annual interest she was making on her GIC’s alone offset the 

value of that provided by the daughter. 
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[67] In Security National Insurance Co. v. Axa Insurance Canada (Arbitrator McCorriston) 

February 15, 2011), the Arbitrator found that the retired 88 year old claimant, who was living 

with his son and his son’s wife in Canada, was not principally dependent on his son because, 

in the big picture view, the claimant lived simply within his means. The claimant had a joint 

bank account with his son with a balance of $17,854.27. He did not ask his son for money. 

He was independent and in good health. He made no financial contributions to his son’s 

household expenses. He would walk or use public transit to get around. The claimant had an 

annual income of about $11,000 which was found to be more than the value of the room and 

board provided by his son in the 3 person household. 

 

[68] I have considered the jurisprudence provided by both parties. I accept that in certain 

fact situations, particularly young individuals in transition, the “big picture” approach may well 

be preferable to a mathematical analysis. In my view, it is not applicable in fact situations, as 

in the case before me, where there is clearly solid available evidence as to statistical needs 

and available resources. The situation before me is much like the situation in Economical v. 

Desjardins (supra) where Macloed J. outlined the situations where a “big picture” approach 

might be used. In my view, these would include situations where the evidence is insufficient 

or contradictory as to what actual needs or resources were or situations where the 

mathematical approach leads to a conclusion that the Claimant was providing 50% of their 

needs “give or take”. For example, it might be well applicable in situations where a claimant 

was found to provide 50% of their needs using LICO statistics but less than 50% using MBM 

statistics, such as in The Co-operators (supra). I find that a “big picture” approach is not 

applicable in cases, as in the case before me, where the available evidence makes it clear 

that the Claimant was in a position to provide at least 51% of his statistical needs for several 

years into the future. 

 

[69] I find that the evidence before me as to statistical needs and resources are sufficient 

and clear. At the time of the accident, the Claimant and his wife had a total of $75,916.55 in 

cash, savings and investments. It was the Claimant’s evidence during his EUO that he and 

his wife planned to live off their savings until when they began receiving their Old Age 

Security and CPP, which as it turns out, is said to have commenced approximately 6 months 

after the subject accident according to the EUO evidence of the Claimant. In addition, they 

had applied for seniors government housing. It is not for an Arbitrator to speculate as to what 

would have happened in the future. This was made clear in the Ontario Court of Appeal 

decision in Intact Insurance Company v. Allstate Insurance Company of Canada 2016 ONCA 

609 (CanLII). Whether their application for government senior housing would have been 

accepted and paid for from their CPP entitlements or whether they would at some point have 

become principally financially dependent on their son really matters not. The Claimant was 

not principally financially dependent on his son “at the time of the accident”. The Claimant 

and his wife had sufficient resources to provide for at least 51% of their needs for several 

years into the future without even considering CPP. Had their application for government 

assisted senior housing been accepted, they may never have become principally financially 

dependent on their son. 
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[70] I find that the Claimant was not principally financially dependent on his son at the time 

of the accident. Such finding is consistent with the answer provided by the Claimant when 

asked on his EUO whether he considered himself financially dependent on his son: 

 

“basically, he kind of provided living space for us, although we have to pay rent. And 

other than that, we are … I was able to be financially independent from him.” 

 

[71] The Claimant was therefore not an “insured person” under the Allstate policy. 

Therefore, Dominion, as insurer of the striking vehicle, would stand in priority to both 

Wawanesa and Allstate according to the priority hierarchy set out in s. 268(2) of the 

Insurance Act R.S.O. 1990, c. I.8 as amended. On the facts of the case before me, Dominion 

is the priority insurer. 

 

 

ORDER 

[72] On the basis of my findings aforesaid I hereby Order that: 

1. Dominion is the priority insurer and is to assume carriage of the Claimant’s accident 
benefits claim; 

2. Dominion indemnify Wawanesa for all payments reasonably paid to or on behalf of 
the Claimant plus interest calculated pursuant to the Courts of Justice Act; 

3. Dominion pay to Wawanesa and Allstate their costs of this priority dispute arbitration 
on a partial indemnity basis;  

4. Dominion pay the Arbitrator’s account. 

 
 

DATED at TORONTO this 25th           )  

day of January, 2023.               ) ______________________________________ 
      KENNETH J. BIALKOWSKI 
      Arbitrator 


	DECISION
	[34] In terms of traditional legal principles, criteria for determining dependency for the purposes of the SABS were established by the Court of Appeal in Miller v. Safeco (1986), 48 O.R. (2d) 451 (H.C.J.) aff'd 50 O.R. (2d) 797 (C.A.). Consideration ...
	[37] Early jurisprudence applied this “51% rule” or “mathematical approach” using a detailed analysis of the Claimant’s income sources in comparison to the value of that provided by the person or persons upon whom the Claimant was said to be dependent...
	[38] After hearing all evidence including evidence at cross-examinations and re-examinations of the three accountants involved in that case, Arbitrator Cooper noted that all of the accountants who gave evidence and offered expert opinions, acknowledge...
	[39] Arbitrator Cooper referred to decisions of Arbitrator Samis in Coseco v. ING Insurance of Canada (Award July 21, 2010) and St. Paul Travelers v. York Fire & Casualty Insurance Company (Award, dated August 11, 2011). In these decisions, Arbitrator...
	[40] To that end, Arbitrator Samis used Canada LICO threshold statistic numbers as determined by Statistics Canada which he characterized as the "best and most reliable approach to the evidence respecting one's needs". The LICO approach was used by ar...
	[41] Arbitrator Cooper's decision in Allstate Insurance v. ING was appealed to Superior Court on the ground that Arbitrator Cooper did not use the correct methodology. On appeal as reported at 2015 ONSC4020, Justice Myers found that mathematical calcu...

