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REASONS FOR JUDGMENT 

Trimble J. 
 

NATURE OF PROCEEDING 
 

[1] The Appellant, Mr. Nash, applied for Income Replacement Benefits 

(“IRB’s”) of $400 per week, following a 17 June 2018 car accident. At the time of 

the accident, he was a 28-year-old carpenter. The Respondent insurer denied 

the Appellant’s claim. 

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
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[2] The Appellant applied for a review of the insurer’s decision to the Licence 

Appeal Tribunal – Automobile Accident Benefits Service section (the “LAT”). In a 

decision dated 14 December 2020, Vice Chair Avril A. Farlam (the “Vice Chair”) 

of the LAT denied the Appellant’s application and entitlement to IRB’s. The Vice 

Chair found that there was a lack of medical evidence to substantiate the 

Appellant’s claim pursuant to the Statutory Accident Benefits Schedule– Effective 

September 1, 2010, O.Reg. 34/10 (“SABS”). Reconsideration was denied on 26 

May 2021. 

[3] The Appellant appeals to this court for an Order quashing the Vice Chair’s 

Decision and an Order allowing the IRB Claim. In the alternative, the Appellant 

seeks an Order for a new hearing. Both parties seek costs. 

BACKGROUND: 
 

[4] The Appellant was involved in a car accident on 17 June 2018. He was a 

carpenter, and his job involved using dangerous machinery and lifting over 100 

pounds. 

[5] On 30 July 2018, the Appellant applied for IRB’s of $400 per week from the 

Respondent pursuant to s.5(1) of the SABS by filling out an Application for 

Accident Benefits (“OCF-1”), in which he stated that as a result of the accident, 

he suffered a substantial inability to do his work as a carpenter. 

[6] In the OCF-1 the Appellant stated that he worked at a company called PCL 

as a carpenter and was a member of the Carpenters’ Union Local 27, from which 
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he received his work assignments. The Appellant also worked as a bodyguard at 

a company called Gemstar, which he did not disclose on the OCF-1. 

[7] The Appellant stated in his OCF-1 that he tried to return to work, but his 

injuries prevented him from doing his job effectively. The Appellant said that he 

tried to return to work at Gemstar and other carpentry companies, but it did not 

last. The Appellant also enrolled in college vocational classes during this time. 

[8] In response to the OCF-1 the Respondent referred the Appellant for 

chiropractic, physiotherapy, and massage treatment at Optimal Rehab. The 

Appellant complied. 

[9] On 6 September 2019, the Respondent requested that Dr. Kominek from 

Optimal complete a Disability Certificate (“OCF-3”), which was required to be 

completed by a “health practitioner of the person’s choice.” Dr. Kominek found 

that the Appellant was not substantially disabled from working as a carpenter 

because of the accident. Based on Dr. Kominek’s report, the Respondent 

determined that the Appellant was ineligible for IRB’s and denied the claim. 

[10] The Appellant disagreed with this decision and sought an opinion from his 

family doctor, Dr. Lam, who, by an opinion dated 27 September 2018, stated that 

the Appellant was suffering from a “substantial inability to work as a carpenter”. 
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[11] The Respondent asked the Appellant to be assessed by another family 

physician, Dr. Khan, who found that the Appellant was able to return to work as a 

carpenter. 

[12] In February 2019, the Respondent asked the Appellant to undergo a 

psychological assessment with Dr. Syed, who found that the Appellant suffered 

from mood and phobia disorders but said that the Appellant was able to return to 

work. 

[13] The Appellant saw Dr. Shaul and Ms. Ilios who disagreed with Dr. Syed, 

finding that the Appellant was substantially disabled from returning to work. 

[14] In February 2020, the Respondent sent the Appellant for a psychiatric 

assessment by Dr. Weinstein, who did not provide an opinion on the Appellant’s 

ability to work, but did recommend psychiatric medication for 6-12 months. 

[15] In February 2020, the Appellant also saw Dr. Yaroshevsky, a psychiatrist, 

who concluded that the Appellant suffered a “substantial inability to perform the 

essential tasks of his pre-accident employment as a carpenter and security 

guard.” 

[16] The Respondent maintained its denial of IRB’s. 

 
DECISION APPEALED FROM: 

 

[17] Based on the medical evidence, the Appellant applied to the LAT to 

contest the Respondent’s denial of IRB’s. In the decision dated December 14th, 
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2020, the Vice Chair denied the application and found that there was not enough 

medical evidence to support the Appellant’s argument that he suffered a 

substantial inability to complete the essential tasks of his employment. The Vice 

Chair refused reconsideration of the Decision on May 26th, 2021. 

ISSUES ON APPEAL: 

 

[18] Notwithstanding what was set out in the Notice of Appeal, the Appellant 

advanced the following issues on the appeal both in his Factum and his oral 

argument: 

 Did the Vice Chair have jurisdiction to interpret the SABS without due 

regard to the modern principle of statutory interpretation? 

 Did the Vice Chair lose jurisdiction for failing to properly construe ss. 5, 

6, 11, 58 and 46(1)(2)(3) of the SABS? 

 Did the Vice Chair breach principles of natural justice? 

 Did the Vice Chair misapprehend evidence? 

  Did the Vice Chair draw impermissible inferences? 

 
Did the Vice Chair fail to properly use surveillance video footage? 

 
 
 

[19] The Respondent argued that there was one issue: 
 

Did the Vice Chair make an error of law? 
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RESULT: 

 

[20] For the reasons set out below, the appeal is dismissed with costs to the 

Respondent fixed by agreement at $6,500.00 

THE COURT’S JURISDICTION: 

 

[21] The Divisional Court has jurisdiction pursuant s.11(6) of the Licence 

Appeal Tribunal Act, 1999, S.O. 1999, c.12, Sch. G to hear an appeal only on a 

question of law in a matter relating to the Insurance Act. 

STANDARD OF REVIEW: 

 

[22] Because this appeal is statutorily restricted to questions of law, the 

correctness standard applies (see Canada (Minister of Citizenship & Immigration) 

v. Vavilov, 2019 SCC 65, at para. 37; Housen v. Nikolaisen, 2002 SCC 33, 

 
[2002] SCR 235, at para. 8; and DeGroot v. Licence Appeal Tribunal, 2022 

ONSC 6160 (Div. Ct.), at para 18). 

[23] The Respondent argued, however, that there is no error of law upon which 

to base this appeal. The Appellant is arguing errors of mixed fact and law. 
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ANALYSIS: 
 

Issue 1: Did the Vice Chair have jurisdiction to interpret the SABS without 

due regard to the modern principle of statutory interpretation? 

 

[24] This issue is more correctly put as: did the Vice Chair err by not 

interpreting the SABS by using the modern principle of statutory interpretation? 

Appellant’s Position 
 
 

[25] The Appellant argued that the Vice Chair did not apply the modern 

principle of statutory interpretation as set out in Vavilov, namely, that the 

interpretation of a statutory provision in administrative decision making must be 

consistent with the text, context, and purpose of the provision. Specifically, the 

Appellant argued that the Vice Chair erred when she characterized the question 

as whether the Appellant was eligible for IRB and not whether he was entitled to 

it. The Appellant argued that this undermines the rule of law, renders the modern 

principle meaningless and is incorrect in its application. The Vice Chair exceeded 

her jurisdiction. 

Respondent’s Position 
 
 

[26] The Respondent argued that the Vice Chair was within her jurisdiction to 

interpret the SABS and that she applied the modern principle of interpretation. 

She gave a detailed and accurate explanation of IRB eligibility. That she may 
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have used the words ‘entitlement’ and ‘eligible’ interchangeably does not mean 

that she incorrectly applied the test or applied the incorrect test. 

[27] The Respondent argued that at paragraph 50 of the decision the Vice 

Chair stated “[t]here is no issue here of statutory interpretation but, rather 

whether the applicant has established on a balance of probabilities whether he is 

eligible for IRB.” The Respondent argued that the Appellant is incorrect in his 

argument around statutory interpretation, stating that the onus is on the 

Respondent to prove that the Appellant can engage in some occupation. The 

onus is on the Appellant on a balance of probabilities. 

The Law 
 
 

[28] The ‘modern approach’ to statutory interpretation is set out in Vavilov, at 

paragraphs 117-124, where the Court stated that a court or tribunal must 

interpret a statutory provision by reading the words of the statute in their entire 

context and in their grammatical and ordinary sense, harmoniously with the 

scheme of the Act, the object of the Act, and the intention of Parliament (see 

also: Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLII 837 (SCC), [1998] 1 S.C.R. 27, 

at para. 21, and Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42, [2002] 

2 S.C.R. 559, at para. 26, both quoting E. Driedger, Construction of Statutes (2nd 

ed. 1983), at p. 87). 
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[29] As explained in Vavilov, administrative decision makers are not required to 

engage in a formalistic statutory interpretation exercise in every case. The 

specialized expertise and experience of administrative decision makers may 

sometimes lead them to rely, in interpreting a provision, on considerations that a 

court would not have thought to employ but that enrich and elevate the 

interpretive exercise. However, where the meaning of a statutory provision is 

disputed in administrative proceedings, the decision maker must demonstrate in 

its reasons that it was alive to these essential elements of statutory interpretation. 

It cannot adopt an interpretation it knows to be inferior — albeit plausible — 

merely because the interpretation in question appears to be available and is 

expedient. The decision maker’s responsibility is to discern meaning and 

legislative intent, not to “reverse-engineer” a desired outcome. 

Analysis 
 
 

[30] This ground of appeal is dismissed. 

 
[31] Looking at the Vice Chair’s decision in its entirety, I see no error of law. It 

is clear that she applied the modern approach to statutory interpretation in 

accordance with the principles set out in Vavilov and applied the legislative 

provisions correctly. The Vice Chair also addressed this issue directly in her 

Reconsideration decision, as it was one of the grounds the Appellant advanced 

on the reconsideration. 
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[32] At paragraph 50 of the decision the Vice Chair stated “[t]here is no issue 

here of statutory interpretation but, rather whether the applicant has established 

on a balance of probabilities whether he is eligible for IRB.” I agree with the Vice 

Chair. 

[33] The Appellant submits that in paragraph 50, by using the word “eligible” for 

IRB’s, rather than “entitled” to IRB’s, the Vice Chair demonstrated that she 

misconstrued the concepts of entitlement to and eligibility for IRB’s. 

[34] I disagree. While the Vice Chair’s words in paragraph 50 may be 

technically incorrect (a finding which I do not make), the use of the word “eligible” 

rather than “entitled” in paragraph 50, is at most an imprecise use of words, not a 

misunderstanding of the law or legislation. 

[35] The Appellant’s complaint that the Vice Chair erred in law by failing to 

apply the modern approach to statutory interpretation in holding that the 

Appellant was not entitled to IRB’s under s. 5 and 6 of the Regulation, in its 

essence, is a quarrel with the Vice Chair’s finding that the Applicant was not 

entitled to receive IRB’s. That finding is a question of mixed fact and law, from 

which there is no appeal. 
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Issue 2: Did the Vice Chair lose jurisdiction for failing to properly construe 

ss. 5, 6, 11, 58 and 46(1)(2)(3) of the SABS? 

 

Appellant’s Position 
 
 

[36] The Appellant argued that the Vice Chair’s failure to interpret ss. 5, 6, 11, 

58 and 46(1)(2)(3) using the modern principle of statutory interpretation shows 

“no jurisprudential route, is incorrect and outwith her authority.” The Appellant 

argued that if a decision is reached by an unlawful exercise of power or on a 

wrong conclusion as to the breadth of the adjudicator’s power, a court may 

correct that decision. The Appellant argued that the Vice Chair unlawfully 

exercised her power by failing to apply the modern principle of statutory 

interpretation and to ensure justice this court should correct this mistake. 

Respondent’s Position 
 
 

[37] The Respondent argued that the Vice Chair did not exceed or lose 

jurisdiction for failing to properly construe ss. 5, 6, 11, 58 and 46(1)(2)(3) of the 

SABS. The Respondent argued that the Vice Chair correctly considered the 

evidence regarding the Appellant’s ability to work and return to various jobs and 

attend a college course after the accident, as required to make findings under 

s.11 and 58 of the SABS. Moreover, the Respondent argued that the allegations 

made against the Respondent, Optimal, and Dr. Kominek under the guise of s. 

46 are unfounded. The Respondent argued that both the Appellant and Dr. 

Kominek signed a ‘Conflict of Interest Disclosure Statement’ which places the 
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Respondent, Optimal and Dr. Kominek in compliance with s. 46 of the SABS. 

The Respondent argued that the Vice Chair was correct in her decision to deny 

IRBs . 

The Law: 
 

[38] Section 5(1)1(i) of the SABs provides: 

 

The insurer shall pay an income replacement benefit to an insured person who 
sustains an impairment as a result of an accident if the insured person satisfies 
one or both of the following conditions: 

 

1. The insured person, 
 

i. was employed at the time of the accident and, as a result of and 
within 104 weeks after the accident, suffers a substantial inability to 
perform the essential tasks of that employment, 

 
[39] Section 6(2)(b) of the SABs provides: 

 

The insurer is not required to pay an income replacement benefit, 
 

(a) for the first week of the disability; or 
 

(b) after the first 104 weeks of disability, unless, as a result of the accident, the 
insured person is suffering a complete inability to engage in any employment or 
self-employment for which he or she is reasonably suited by education, training or 
experience. 

 

 

[40] The onus is on the insured to bring him/herself within the coverage. This is 

clear from the Regulations, and from jurisprudence (see: Singarajah v. Security 

National Insurance Co., 2021 CanLII 33702 (ON LAT) at para 32; Shakur v. Pilot 

Insurance Co., 1990 CanLII 6671 (ON CA), at 344; K.K. v Aviva General 

Insurance, 2020 CanLII 87927 (ON LAT), at para. 29; and S.K. v Aviva Insurance 

Canada, 2020 CanLII 30404 (ON LAT), at para. 13). 
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Analysis 
 
 

[41] This ground of appeal is dismissed. 

 
[42] I will deal with each section of the Regulation separately. 

 
s. 5 

 

[43] The Appellant’s argument (see for example paras. 76 and 77 of his factum) 

that the Vice Chair’s denial of IRB’s for the first 104 weeks post-accident under s. 

5 of the Regulation was wrong, is based on the Appellant’s submission that the 

Vice Chair failed to apply the modern principle of statutory interpretation set out 

in Vavilov. 

[44] Having found that the Vice Chair applied the modern principle of statutory 

interpretation, this ground of appeal cannot stand. In any event, the impugned 

finding is a finding of mixed fact and law, from which there is no appeal. 

s. 6 

 

[45] The Appellant’s issue with this aspect of the Vice Chair’s decision is that 

she erred in holding that since the Appellant was not entitled to receive IRB’s for 

the period of up to 104 weeks post-accident, he was not entitled to IRB’s in the 

post-104 week period. The Appellant argued that she ought to have applied the 

less stringent test post-104 weeks of the Appellant having the “…complete 
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inability to engage in any employment or self-employment for which he or she is 

reasonably suited by education, training or experience.” 

[46] This ground of appeal must fail. 

 
[47] The jurisprudence indicates that where the insured person cannot meet 

entitlement because he failed to meet the pre-104 week test for IRB’s, the post- 

104 test of for IRB’s of complete inability to engage in any occupation for which 

the insured is suited by education, training, or experience, cannot be met (see: 

Singarajah v. Security National Insurance Co., 2021 CanLII 33702 (ON LAT) at 

para. 32). 

[48] In any event, the impugned finding is a finding of mixed fact and law, from 

which there is no appeal. 

s. 11 
 

[49] S. 11 of the SABS reads: 

 

A person receiving an income replacement benefit may return to or start 
employment or self-employment at any time during the first 104 weeks for which 
he or she is receiving the benefit without affecting his or her entitlement to resume 
receiving any benefits to which he or she is entitled under this Part if, as a result of 
the accident, he or she is unable to continue the employment or self-employment. 

 

 

[50] The Appellant argues that the Vice Chair used the Appellant’s attempts to 

return to work by finding that since he attempted to return to work, he was not 

disabled from work under s. 5 of the Regulation. 

[51] This ground of appeal must be dismissed. 
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[52] I agree that the purpose of s. 11 of the SABs is to not penalize injured 

insured people from trying to return to the workforce. The Vice Chair did not hold 

otherwise. Further, the Vice Chair did not hold that because the Appellant 

attempted to return to work, even for a short time, he was therefore not disabled 

as required by s. 5 of the SABs. Rather, she considered the Appellant’s attempts 

to return to work, and their success (or lack of success), as part of the totality of 

the evidence relevant to the Appellant’s level of disability under s. 5 of the SABs, 

which she was entitled to do. 

[53] In any event, the Vice Chair’s decision in this respect is of mixed fact and 

law, from which there is no appeal. 

s. 58 

 

[54] S. 58 of the SABs reads: 

 

(1) This section applies to an insured person who is entitled to an income 
replacement benefit if, 

 

(a) returning to employment or to self-employment would not be detrimental 
to his or her treatment or recovery; and 

 

(b) he or she is not participating in a vocational rehabilitation program. 
 

(2) The insured person shall make reasonable efforts to, 
 

(a) return to the employment or self-employment in which he or she was 
engaged at the time of the accident; 

 

(b) obtain employment for which he or she is reasonably suited by 
education, training or experience; or 

 

(c) engage in self-employment for which he or she is reasonably suited by 
education, training or experience. 
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(3) If the insured person fails to make reasonable efforts to comply with subsection 
(2), the insurer may notify the insured person that the insurer intends to stop 
payment of the benefit in accordance with subsection (4). 

 

(4) If at least 10 business days have elapsed after a notice is given under 
subsection (3) and the insured person has not complied with subsection (2), the 
insurer may stop payment of the benefit. 

 

(5) Section 37 does not apply in respect of a stoppage of benefits, or proposed 
stoppage of benefits, under this section. 

 

(6) If, after the stoppage of benefits under subsection (4), the insured person 
subsequently complies with subsection (2), the insurer shall resume payment of 
the benefit for periods after the insured person complies. 

 

 

[55] This section imposes on the insured person the obligation to return to 

work, but because of the preamble to subsection (1), exempts from this 

obligation those involved in a vocational retraining program. By excluding those 

individuals from the obligation to mitigate damages, the section seeks to remove 

a disincentive on those receiving IRB’s to take retraining. 

[56] The Applicant submitted that the Vice Chair erred by denying IRB’s 

because of a one minute video clip showing that the Appellant entered a 

retraining facility. This is in breach of s. 58. 

[57] This ground of appeal must fail. 

 
[58] Section 58 of the SABs does not apply. The Vice Chair did not hold that 

because the Appellant entered into a retraining facility, he was therefore able to 

do work as a carpenter, nor did she use that vocational training to deny IRB’s. 

Rather, she used the video clip in two ways. First, she used the Appellant’s 

movements demonstrated on the short video clip as part of the totality of the 
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evidence to determine the Appellant’s abilities. Second, she used the Appellant’s 

movements demonstrated on the short video to test the credibility of the 

Appellant. That the Appellant was enrolled in a vocational retraining program was 

irrelevant in and of itself. That the Appellant was filmed as he entered the 

vocational rehabilitation facility is mere coincidence. 

s. 46 

 

[59] The relevant portions of s. 46(2) of the SABs is: 

 

(2) The insurer shall not refer the insured person to the person [with whom the 
insurer has a potential conflict of interest as defined in s. 46(3)] unless the insurer 
has first given the insured person a notice that satisfies the following and the 
insured person gives a written consent to obtain the goods or services from or be 
examined or assessed by the person:… 

 
 

[60] In other words, the insurer cannot refer the insured person to anyone for 

treatment or services where the insurer has a relationship with that service 

provider as defined in s. 46(3) that would give rise to a conflict of interest. 

[61] The Appellant alleges that by sending him to Dr. Kominek for therapy, the 

Respondent breached s. 46. The Appellant argues that the notice the insurer 

gave him was deficient under s. 46(2)3 in that the notice did not advise him of his 

right to decline the service. The Respondent then used Dr. Kominek’s report to 

deny IRB’s to the Appellant. 

[62] The Vice Chair committed no error. This ground of appeal is dismissed for 

the following reasons: 
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   The Vice Chair said at para. 31 that she preferred the evidence of 

others to Dr. Kominek. This is a finding of credibility and weight with 

respect to which the Vice Chair is owed deference. By making this 

finding, it is difficult to say that the Appellant was denied IRB’s 

because of Dr. Kominek’s opinion or that Dr. Kominek’s opinion 

played any role in that decision. 

  There was no evidence to support the argument that Dr. Kominek 

was in a potential conflict of interest. Therefore, the Appellant has 

not shown that s. 46 applied and was breached. 

   Even if Dr. Kominek was in a conflict, that does not undermine the 

factual foundation of the Vice Chair’s decision, the Vice Chair having 

rejected Dr. Kominek’s opinion. 
 
 

[63] An issue arose at the hearing of this appeal as to whether the 27 July 2018 

“Conflict of Interest Disclosure Statement” regarding Dr. Kominek and his clinic 

that the Appellant signed, found at tab 2 of the Respondent’s Compendium, was 

admissible. The Appellant objected, as it was not put in evidence in the LAT 

hearing and is not new evidence as required by R. v. Palmer, 1979 CanLII 8 

(SCC), [1980] 1 S.C.R. 759. 

[64] The Respondent argues that it is admissible. The issue of Dr. Kominek’s 

alleged conflict arose only in argument at the LAT hearing. All parties have the 

Notice. 

[65] I agree that the Notice and Disclosure Statement is not admissible under 

the Palmer test, even though there would have been no prejudice in admitting it. 

Given my findings, above, the interests of justice do not require that the Notice 

and Disclosure Statement needs to be admitted. 
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c. Did the Vice Chair breach principles of natural justice? 
 

Appellant’s Position 
 
 

[66] The Appellant argued that the Vice Chair breached the principles of natural 

justice. Since the IRB and benefits claim is directly related to the Appellant’s 

livelihood, the fundamental right to a fair hearing protected under natural justice 

and in line with Baker v. Canada (Minister of Citizenship and Immigration), 1999 

CanLII 699 (SCC), para. 25 is engaged. 

[67] The Appellant argued that the Vice Chair failed to ensure the right to a fair 

hearing by raising an issue on her own regarding prescription copies/summaries, 

erroneously raising an issue pertaining to s. 58, and misapprehending the 

evidence. The Appellant argued that in doing this, the Vice Chair deprived the 

Appellant of natural justice. 

Respondent’s Position 
 

 

[68] The Respondent argued that the Vice Chair did not breach the principles of 

natural justice. The Vice Chair acted within her right as trier of fact to find that the 

Appellant did not prove on a balance of probabilities that he was physiologically 

or physically substantially unable to perform the essential tasks of his pre- 

accident employment. The Vice Chair used material facts and evidence including 

the fact that he returned to work after the accident, and that there was no report 

of a medical condition or impairment submitted to his employers or Union. 
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Moreover, the Vice Chair used the issue of prescription copies to point to the 

Appellant’s unreliability. The Respondent argued that this is within the Vice 

Chair’s rights and does not breach the principles of natural justice. 

Analysis 
 
 

[69] This ground of appeal must fail. 

 
[70] All the circumstances of which the Appellant complains with respect to this 

ground of appeal relate to the Vice Chair’s finding that the Appellant was not a 

credible witness. Those findings are in the purview of the Vice Chair and are 

owed deference. 

[71] The Vice Chair did not raise the issue of prescription summaries or records 

on her own. From para. 36 of the Vice Chair’s decision, the issue arose in the 

context of credibility and was used in the context of credibility. There is no 

indication that the Appellant was prevented from being questioned on the 

subject. 

[72] The Vice Chair stated that she found the Appellant’s testimony unreliable 

and rejected his evidence that he took prescription medication daily, absent 

corroboration by the prescription records. 

[73] Likewise, the Vice Chair made no error with respect to her reference to the 

Appellant’s employment records. Those too were raised in the context of 

credibility. The Appellant testified that he was fired by two employers related to 
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performance issues related to his injuries. The Vice Chair found him not credible 

on this issue. In neither case did he file a grievance with respect to his dismissal 

nor did he produce his employment records as ordered by the Tribunal some 

months before the hearing. 

d. Did the Vice Chair misapprehend evidence? 
 

[74] The reasoning for dismissing the previous ground of appeal applies to this 

ground of appeal. 

Appellant’s Position 
 
 

[75] The Appellant argued that the Vice Chair misapprehended evidence during 

the hearing by making significant erroneous findings including with respect to Dr. 

Khan and Dr. Kominek. Specifically, the Vice Chair stated that Dr. Kominek was 

the Appellant’s doctor, when the Appellant argued that the Respondent chose Dr. 

Kominek. In the Vice Chair’s Reconsideration Decision, she acknowledged this 

error but regarded it inconsequential since she preferred the evidence of Dr. 

Khan over Dr. Kominek. The Appellant argued that this does not cure the error 

and undermines the legitimacy of the Decision and Order. 

Respondent’s Position 
 
 

[76] The Respondent argued that the Vice Chair did not misapprehend 

evidence. The Respondent argued that the Vice Chair is afforded deference in 

her discretion to accept some evidence and reject other evidence which she 
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deemed unreliable. Findings of credibility attract the greatest deference. The 

Respondent argued that a misapprehension of evidence does not constitute an 

error of law unless the failure is based on a wrong legal principle. The Vice Chair 

applied no legal error in assessing the Appellant’s credibility. 

Analysis 
 
 

[77] I am unable to find that the Vice Chair misapprehended the evidence with 

respect to Doctors Khan and Kominek. In this respect, my discussion, above, 

concerning Dr. Kominek applies equally here. In any event, any error by Dr. 

Khan in his report or evidence would not have made a difference to the outcome 

of the hearing. 

e. Did the Vice Chair draw impermissible inferences? 
 

Appellant’s Position 
 
 

[78] The Appellant argued that the Vice Chair drew impermissible inferences. 
 
The Vice Chair drew adverse inferences at paragraph 35 which related to the 

alleged failure to disclose employment files from post-accident employers. The 

Appellant argued that he was not given the ability to explain himself in testimony 

relating to these employment files. The Appellant argued that this was unlawful 

and incorrect. 
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Respondent’s Position 
 
 

[79] The Respondent argued that the Vice Chair did not draw impermissible 

inferences. The Respondent argued in line with issue 1(d) above, that the 

Appellant’s failure to lead objective evidence to support his story caused the Vice 

Chair to afford no weight to the Appellant’s testimony. The Respondent argued 

that it was not impermissible for the Vice Chair to draw adverse inferences 

because they were found upon an express finding of fact based on the evidence 

found before her. 

Analysis 
 
 

[80] This ground of appeal does not raise an issue of law. However, as 

indicated, above, the Vice Chair did not draw impermissible inferences with 

respect to the absence of the employment files. Their absence was referred to as 

an absence of corroboration in face of the Vice Chair’s finding that the Appellant 

was not credible in his evidence as to why he was let go from two jobs. I also 

note that the Appellant was ordered, well before the hearing, to produce those 

employers’ files. 

f. Did the Vice Chair fail to properly use surveillance video footage? 
 

Appellant’s Position 
 
 

[81] The Appellant argued that the Vice Chair improperly used surveillance 

video footage. The Appellant holds that to properly use surveillance video in 
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hearings, the video’s cogent and convincing purpose must be established. The 

Appellant argued that the Vice Chair failed to do this, and that her finding on 

reconsideration - that because the video was served, she had the discretion to 

admit it as evidence - is without authority. 

Respondent’s Position 
 
 

[82] The Respondent argued that the Vice Chair did not fail to properly use the 

surveillance video footage. The Respondent argued that this footage was 

properly entered into evidence before the Tribunal. The Respondent argued that 

the Appellant did not object to the footage being entered into evidence and that 

the Rules of Civil Procedure, which necessitate the production of an affidavit of 

documents for an action in a civil litigation, do not apply to the Licence Appeal 

Tribunal. Thus, the evidence was entered in properly. 

Analysis 
 
 

[83] The Appellant relies on Iannarella v. Corbett (2015), 124 O.R. (3d) 523, 

2015 ONCA 110 to submit that the Respondent’s surveillance ought not to have 

been admitted, as the Vice Chair did not go through the analysis to determine its 

admissibility. 

[84] Iannarella is of limited application here as it involved production and use of 

surveillance in a personal injury action before a jury. In that case, the appeal was 

allowed because the trial judge erred in failing to hold a voir dire on the fairness, 
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representativeness, and admissibility of the surveillance evidence, to view the 

material before it was played for the jury and used in the Plaintiff's cross- 

examination, and where the Plaintiff objected to the surveillance going before the 

jury. The Court of Appeal also found that the trial judge erred by not requiring the 

defendant's trial counsel to lay an adequate factual foundation that the 

surveillance evidence could be used to contradict. Finally, defence counsel's jury 

address made substantive use of the surveillance evidence, and the trial judge 

failed to give the jury a limiting instruction about its use. 

[85] The Court set out the procedure under the Rules of Civil Procedure by 

which surveillance must be disclosed (and was not), and how the foundation 

should be laid for its introduction, in a civil action before a jury. 

[86] This ground of appeal must fail for the following reasons: 
 

  The Rules of Civil Procedure do not apply to LAT proceedings. Its 

powers regarding evidence are found in the Statutory Powers 

Procedure Act, R.S.O. 1990, c. S.22, as amended, which provide 

much broader powers to admit evidence (see s. 15 of the Act); 

  The Appellant consented to the surveillance being introduced; 

  It was used solely for the purposes of credibility assessment. It was 

not accepted for the truth of its contents. 
 

 

CONCLUSION: 

 

[87] The Appeal is dismissed. 
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Trimble, J. 

COSTS: 

 

[88] The parties agreed that costs of $6,500 should go to the successful party. 
 
Since the Appeal is dismissed, the Appellant shall pay $6,500 to the Respondent. 

 
 
 
 

 
 
 

 

I agree 
Swinton, J. 

 

 

I agree 
 

Nishikawa, J. 
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