
Tribunals Ontario 
Licence Appeal Tribunal 
 

Tribunaux décisionnels Ontario 
Tribunal d'appel en matière de permis 

 

  
Licence Appeal Tribunal File Number: 21-004881/AABS 

In the matter of an Application for Dispute Resolution pursuant to subsection 280(2) of 
the Insurance Act, RSO 1990, c I.8., in relation to statutory accident benefits. 

Between:  

Margaret Hawes 
 Applicant 

and 
 

Aviva General Insurance Company 
 Respondent 

MOTION ORDER 

VICE CHAIR: Terry Hunter 
  

APPEARANCES: 
 
 

For the Applicant:  Sherilyn Pickering, Counsel 
  
For the Respondent:  
 
 
 
 
 

Alexander Dos Reis, Counsel 

  
Motion heard in writing: August 31, 2022 

  



Page 2 of 5 
 

BACKGROUND 

[1] The applicant was injured in an automobile accident on September 14, 2017, and 
sought benefits pursuant to the Statutory Accident Benefits Schedule  Effective 
September 1, 2010 (including amendments effective June 1, 2016). 

[2] The applicant was denied certain benefits and submitted an application to the 
Licence Appeal Tribunal - Automobile Accident Benefits Service (“Tribunal”). 

[3] A case conference took place on April 1, 2022 and an order was issued 
scheduling a written hearing on a date to be set by the Tribunal. 

MOTION 

[4] On April 25, 2022, the respondent filed a Notice of Motion requesting that the 
Tribunal; 

i. Order pursuant to s. 280(1) and (2) of the Insurance Act, R.S.O. 1990, 
c.I.8 that this Tribunal lacks the jurisdiction to hear this LAT application. 

ii. Order pursuant to s. 55(1)3 of the SABS, that the applicant is barred from 
proceeding with this LAT application for failing to comply with Aviva’s 
s.46.2(1) request for information. 

iii. In the alternative, an order pursuant to s. 56 of the SABS and s. 2 of O. 
Reg. 73/20: Limitation Periods, under the Reopening Ontario (A Flexible 
Response to COVID-19) Act, 2020, c.17, that the applicant is barred from 
proceeding with this LAT application for failing to apply to this Tribunal 
within 2 years and 26 weeks of Aviva’s refusal to pay the benefit. 

iv. Order the respondent is entitled to costs in the amount of $6,147.20. 

RESULT 

Issue i: Tribunal jurisdiction over payment of psychological assessment.  

[5] The applicant was involved in a motor vehicle accident on September 14, 2017. 

[6] On February 6, 2018, Fox Psychological Services (Fox) submitted an OCF-18, 
completed by Dr, Philip Miller dated February 2, 2018.  The OCF-18 seeks a fee 
of $2,200.00 for the psychological assessment and completion of the OCF-18.  
The OCF-18 advises all task were to be completed by psychologist, Dr. Miller. 

[7] Aviva respondent on February 21, 2018 with an Explanation of Benefits (EOB) 
approving up to $2,200.00.  The EOB advises the approval is not a flat fee 
approval and the insurer requires: 

a) Complete breakdown of all components of the assessment. 
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b) Exact dates, start and completion time of each component. 

c) Which practitioner completed each component. 

d) Complete breakdown of all client related supervision services. 

[8] March 8, 2018, the applicant underwent a psychological assessment with Dr. 
Miller and Ms. Friesen-Walton, a psychotherapist.  Psychotherapy was 
recommended.  Fox submitted an OCF-21 seeking $2,200.00 for the assessment 
and completion of the OCF-18. 

[9] Fox responded to the EOB on May 11, 2018, when it confirmed receipt of the 
EOB and advised how long Fox’s assessments typically take.  Fox did not 
provide a specific breakdown of the assessment including how long the 
assessment actually took, which practitioner performed which component of the 
assessment and any of the other requested information. 

[10] The insurer responded on May 25, 2018, that the insurer still requires the missing 
information.  

[11] Fox responded by letter dated November 12, 2018, advising Fox is refusing to 
provide any of the missing information.  Fox and Dr. Miller advised the law does 
not require them to provide the missing information. 

[12] On March 8, 2018, the applicant was assessed by Dr. Miller and Ms. Friesen-
Walton.  They did not track the precise time of each component or the 
dates/times for each component. 

[13] On April 21, 2021, the applicant filed this LAT application with the only issues the 
OCF-18 from Fox, an award and interest. 

[14] Section 46.2(1)(1) of the Schedule prescribes that an insurer may request “any 
information required to assist it, acting reasonably, to determine its liability for 
payment”. 

[15] The applicant does not dispute the above facts nor does the applicant dispute the 
insurer’s statement that, to date, it has not received the requested information. 

[16] The applicant submits there is an explanation for why the information is not 
reasonably required and a reasonable explanation why the applicant cannot 
comply with the request.  The information does not exist and therefore cannot be 
provided.  If the LAT accepts the respondent’s argument there is no dispute and 
as a result the Tribunal has no jurisdiction until the information is provided, the 
applicant will be left unable to dispute the non-payment of an assessment that 
was approved and incurred. 

[17] I find the Tribunal has no jurisdiction over the cost of the psychological 
assessment because: 
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a. Aviva has not denied the cost of the psychological assessment 
claim.  There is no dispute over the applicant’s entitlement to 
the assessment or the amount payable.  Without a dispute over 
entitlement or the amount thereof there is no jurisdiction for the 
Tribunal to proceed with the appeal. 

b. I have found no authority on the Tribunal’s part to order 
payment to a provider of a benefit that has been approved 
before the information requested by the respondent has been 
received.  Section 46.2 of the Schedule gives the respondent 
entitlement to the requested information.   

c. Section 55(1)3 and 46.2 provide this LAT application is barred 
from proceeding. 

[18] I adopt the reasoning of Adjudicator Ferguson in V.D. v. Aviva Insurance 
Company1.  In that case as in this one the insurer approved a psychological 
assessment for up to $2,000.00 and advised they required a complete 
breakdown of all components of the assessment be submitted.  The clinic 
refused to provide the breakdown.  Adjudicator Ferguson held there was no 
jurisdiction in the Tribunal over the cost of the assessment in dispute. 

[19] My decision makes consideration of issue [4] iii unnecessary. 

Issue VI Costs. 

[20] Aviva submits they are entitled to their expenses in defending this application.  
The costs sought are compensatory based on the respondent’s time in 
presenting this preliminary issue.  The respondent further submits the application 
was devoid of merit and costs are appropriate. 

[21] Costs are discretionary remedy.  Costs are not compensatory.  They are to curb 
inappropriate behavior during an adjudicative proceeding.  Further I find the LAT 
application was not entirely without merit given what may be conflicting Tribunal 
decisions. 

[22] I decline to make an order for cost in favour of the respondent. 

[23] Except for the provisions contained in this Motion Order all previous 
orders made by the Tribunal remain in full force and effect.  

 
1 V.D. v. Aviva Insurance Company, 2019 CanLII 43892 (ON LAT). 
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OTHER PROCEDURAL MATTERS 

[24] If the parties resolve the issue(s) in dispute prior to the hearing, the applicant 
shall immediately advise the Tribunal in writing. 

Released: October 19, 2022 

___________________________ 
Terry Hunter, Vice Chair 
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