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TO BRING OR NOT TO BRING: SUMMARY JUDGMENT MOTIONS IN THE
PERSONAL INJURY CONTEXT POST-HRYNIAK

Introduction

Justice Karatkatsanis made it clear in Hryniak v Mauldin that access to justice needs to be
addressed in the contemporary civil justice system in Ontario. Our justice system is failing to
deliver timely, cost-effective means of resolving legal conflicts for the average Canadian.
Effective summary judgment motions can be a part of the solution. These motions can ease the
increasingly backlogged civil legal system by providing a quicker alternative than trial in the

adjudication of civil cases.

This paper will address the purpose of summary judgment motions post-Hryniak, provide
a review of recent case law, and explain how the goals espoused by the Supreme Court of
Canada can be achieved through practical tips on bringing a summary judgment motion. Further,
the consequences of bringing a summary judgment motion will be explored, including cost

consequences and next steps if a summary judgment motion is unsuccessful.

The Purpose of Summary Judgment Motions

A summary judgment motion is the preferable means of disposing of an action, rather
than trial, where a judge can still make a fair and just determination on the same set of facts
before him or her as would be available at trial. While materials must still be filed and oral
submissions are still heard, summary judgment motions are preferable if money and time can be
saved by all parties. The greatest issue facing the civil judicial system in Ontario today is the lack
of access to justice. Without timely adjudication and effective means of enforcing rights,
Ontarians will lose faith in the justice system. Our trial system has become too expensive for

average Canadians to use as a means of asserting or defending their legal rights. Madame Justice
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Karatkatsanis pointed out the dangers in continuing to rely on our heavily overloaded civil

justice system:

Ensuring access to justice is the greatest challenge to the rule of law in Canada
today...Without an effective and accessible means of enforcing rights, the rule of
law is threatened. Without Public adjudication of civil cases, the development of
the common law is stunted.

Access to justice is not only about an accessible means to adjudicate civil legal disputes but also

about the development and enrichment of the common law.

Madame Justice Karatkatsanis calls for a culture shift away from the presumption of using
conventional trials to using more proportionate models for adjudicating cases, such as summary
judgment motions.? Where there is no genuine issue requiring trial, summarily dismissing the
action at an early stage will save the litigants time and money. This increases accessibility for the
average Canadian as they will have to spend less money to receive a fair and just adjudication of
their legal dispute. Summary judgment motions are useful in having an impartial third party hear
the case on its merits and to dispose of cases in a time-efficient manner where such a
determination would be fair and just. This is an especially important and useful procedure for
self-represented litigants, who want to have their day in court but cannot afford or choose not to
hire a lawyer and must navigate the legal system on their own. It would be fair and just,
especially to self-represented litigants, to dispose of an action early on where it fits the nature of
the dispute. “The question is whether the added expense and delay of fact finding at trial is

necessary to a fair process and just adjudication.”® Summary judgment motions can be more

! Hyrniak v Mauldin, 2014 SCC 7 [2014] 1 SCR 87, at para 1 (CanLll) [Hryniak].
2 |bid, at para 2.
® Ibid, at para 33.
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proportionate to the nature of the dispute and interests involved if the issues do not require the

more exhaustive fact-finding process involved in a trial.

Such a process also addresses public perception of the administration of justice. The public
cannot have faith in a legal system that is wrought with delay and justice cannot be deemed to be
served where cases are not heard because of time or money constraints. Thus, summary
judgment motions should be brought where the court is satisfied that a fair and just result can be

achieved without a full trial.

Test for Summary Judgment Motion

Summary judgment motions are brought by way of Rule 20.04 of the Rules of Civil

Procedure:

Rule 20.04 (2) The court shall grant summary judgment if,

(a) the court is satisfied that there is no genuine issue requiring a trial with respect
to a claim or defence; or

(b) the parties agree to have all or part of the claim determined by a summary
judgment and the court is satisfied that it is appropriate to grant summary
judgment.*

The Court in Hryniak found that a trial is unnecessary,

...If a summary judgment motion can achieve a fair and just adjudication, if it
provides a process that allows the judge to make the necessary findings of fact,
apply the law to those facts, and is a proportionate, more expeditious and less
expensive means to achieve a just result than going to trial.

Summary judgment rules must be interpreted broadly, favouring proportionality
and fair access to the affordable, timely and just adjudication of claims.’

There will be no genuine issue requiring trial where the judge can reach a fair and just

determination based on the merits of the case, as presented at the summary judgment motion.

* Rules of Civil Procedure, RRO 1990, Reg 194. [Rules].
® Supra note 1 at paras 4-5.
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Summary judgment motions are not meant to be as exhaustive as a trial, but rather, will be the
preferred means of adjudication where the judge can make the necessary findings of facts and
can apply the relevant law to those facts to resolve the dispute. The motion judge must compare
the advantages of resolving the issues by way of summary judgment motion and of trial, and

consider the motion consequences on the entire action.

Where a judge is unable to make the necessary findings of facts and is unable to apply the
relevant law, the Rules of Civil Procedure provide judges with enhanced fact-finding powers that

are presumptively available and to be used at their discretion in the interest of justice.

Rule 20.04 (2.1) In determining under clause (2) (a) whether there is a genuine
issue requiring a trial, the court shall consider the evidence submitted by the
parties and, if the determination is being made by a judge, the judge may exercise
any of the following powers for the purpose, unless it is in the interest of justice
for such powers to be exercised only at a trial:

1. Weighing the evidence.
2. Evaluating the credibility of a deponent.
3. Drawing any reasonable inference from the evidence.

Rule 20.04 (2.2) A judge may, for the purposes of exercising any of the powers
set out in subrule (2.1), order that oral evidence be presented by one or more
parties, with or without time limits on its presentation.®

The motion judge must have confidence that based on the evidentiary record, the dispute can be
resolved fairly and justly. Justice Karatkatsanis found in Hryniak that the powers under subrules
20.04(2.1) and 20.04(2.2) are to be used by courts to supplement the documentary record where

doing so can lead to the resolution of material issues and is the proportionate course of action.

® Supra note 4.
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The judge’s decision to call oral evidence should be used in light of principles of proportionality,

timeliness and affordability.’

Steps for Summary Judgment Motion

The Supreme Court in Hryniak set out the steps to be taken by a judge on a summary

judgment motion:

1. Based solely on the written evidentiary record before with the court, the judge must

consider whether there is a genuine issue requiring trial.

a. If the judge determines there is no genuine issue requiring trial, then summary

judgment must be granted.

2. If the judge finds that there is a genuine issue requiring trial, the judge must determine
whether a trial can be expanded by employing the expanded fact-finding powers under
subrules 20.04(2.1) or 20.04(2.2) of the Rules of Civil Procedure. Use of these powers

must be done in accordance with the interests of justice and is solely discretionary.®

Parties to a summary judgment motion must pay attention to the discretionary nature of the
expanded fact-finding powers under Rule 20.04 when drafting their written submissions. The
presumption should be that the moving party’s written evidentiary record is determinative of

whether there is a genuine issue requiring trial.

Recent Case Law Employing the Use of Summary Judgment Motions

Since the Supreme Court of Canada released their decision in Hryniak v Mauldin in

January 2014, hundreds of summary judgment motions have been brought. While it is debatable

" Supra note 1 at paras 57, 63.
8 Ibid, para 66.
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whether this decision created more predictability to the outcome of summary judgment motions,

what was made clear is that there is little room for error in a party’s written evidentiary record.

1. Summary judgment motions have been successfully brought where the only issue in dispute
is liability and the evidentiary record before the motions judge allows him or her to make the

necessary findings of fact.

Swain v Gorman involved a multi-vehicle car accident.

In this case, four motor vehicles were travelling on a road when the first unidentified
vehicle made a left hand turn. The moving defendant, Ms. Gorman, braked in response, and
the plaintiff rear-ended her. The last vehicle driven by the defendant, Mr. Ross, rear-ended
the plaintiff. Ms. Gorman brought a summary judgment motion to have the action dismissed
against her. There were three competing versions of how the accident occurred and the Court
found that there was a genuine issue requiring trial with respect to Ms. Gorman’s liability in
the subject accident. The Court then found that use of the powers under subrules 20.04(2.1)

and 20.04(2.2) was appropriate to resolve the disputed issue, short of a trial. °

In exercising her powers under subrule 20.04(2.1), Justice Healey relied upon submissions
of counsel and considered the parties’ testimony at their examinations for discovery. She
found that the plaintiff’s account of the accident was less credible than and rejected her
version of events and accepted the defendants’ versions. The judge ultimately found that it
was not the role of the court to determine which of the defendants’ theories were correct, but
regardless, the moving defendant could not be found liable based on either theories. No

evidence was led to support any of the allegations set out in the Statement of Claim against

® Swain v Gorman, 2014 ONSC 4686 (CanLlI).
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the moving defendant and as such, the action should be dismissed against the moving

defendant.®

Summary judgment was also granted in Ferreira v Cardenas and a crossclaim dismissed.
The materials relied on by the responding co-defendant failed to prove that liability of the
moving party was a genuine issue requiring trial. In this case, the plaintiff had already agreed
to dismiss the claim against Mr. Ghani and the numbered company (the “moving party”),
without costs. The only evidence filed in support of the responding defendant was an
affidavit sworn by the lawyer of record. No evidence was submitted by counsel or led by way
of affidavit to show that there was a triable issue regarding the moving party’s liability to the
other parties at the time of the incident. Justice Myers assumed that the responding defendant
had led all of its available evidence and drew an adverse inference that no supporting
affidavit in the defendant’s name was filed. As such, the judge found that he had the

necessary facts and was able to apply the relevant law to decide the motion on its merits.**

Similarly, Justice Perell in Nandlal v Toronto Transit Commission dismissed a claim by
way of summary judgment where the claimant’s evidentiary record was insufficient to prove
liability in an occupiers’ liability context. The plaintiff alleged that the defendants were
negligent and in breach of their duty of care when she slipped and fell on debris on the stairs
of a subway station in November 2008. The defendants brought a summary judgment motion
and submitted that the plaintiff could not prove that her fall was caused by the defendants’
negligence. To prove that there was a genuine issue requiring trial, the plaintiff had to show

that there was an act or failure of an act on the part of the occupier that caused her injuries.

10 B
Ibid.
! Ferreira v Cardenas, 2014 ONSC 7119 (CanLlI).
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The plaintiff failed to provide any evidence that they steps that she slipped on were slippery
or strewn with debris, or that the defendants failed to take reasonable care to ensure that
people were safe from hazards on its property. The defendants’ evidence showed that it had
taken reasonable steps to ensure that its premises were safe and the non-slip tiles were in
good repair. As such, the judge found that the plaintiff failed to prove that there was a
genuine issue requiring trial, and summary judgment was granted in favour of the defendants

in dismissing the action.*

The Court has also found that there was no genuine issue requiring trial where the issue of
liability turned on a question of law. In Morand v Corp of the City of Brampton, the plaintiff
allegedly slipped and fell in front of a new house. The Plaintiff initially sued the City of
Brampton, the owners of the house, and the developer, but dismissed its action against the
City. The developer and the City crossclaimed against each other and the latter brought a
summary judgment motion to dismiss the former’s crossclaim. The Court found that the
plaintiff fell on the snow-covered driveway, not the municipal sidewalk. This finding was
solely based on the plaintiff’s sworn evidence at her examination for discovery, and no
contradictory evidence was offered. Justice Trimble found that based on the record, he could
fairly and justly resolve the matter by summary judgment. The question of law was whether
the City was liable to clear ice and snow from where the plaintiff had fallen. The judge found
that the City had no liability to maintain private driveways in the subdivision and thus was

not liable for the plaintiff’s fall.*®

12 Nandlal v Toronto Transit Commission, 2014 ONSC 4760 (CanLl1).
3 Morand v Corp of the City of Brampton, 2015 ONSC 877 (CanLlI).
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2. The Court has also granted partial summary judgment where a fair and just determination
was found to be appropriately adjudicated by way of summary judgment motion for part of

the relief sought.

In Toresho v Primmum Insurance Company, the defendant insurer brought a summary
judgment motion dismissing the plaintiff’s claim for non-earner benefits. The plaintiff was in
a car accident on May 17, 2006 and she elected in November 2006 to receive income
replacement benefits. The plaintiff was paid these benefits from one week after the accident
until the insurer terminated benefits on June 28, 2007. On May 18, 2010, plaintiff’s counsel
advised that the plaintiff may qualify for non-earner benefits and subsequently sought
payment for same from November 7, 2006 and onwards. The issue was whether the plaintiff
who applies for, qualifies, elects to receive, and received income replacement benefits can
later be entitled to non-earner benefits. The issue on the motion was a question of law based
on statutory interpretation, and therefore fell within the motion judge’s purview under Rule

20.04 of the Rules of Civil Procedure.

The judge found that as a matter of law, summary judgment should be granted in
dismissing the plaintiff’s claim for non-earner benefits for the time period where the plaintiff
received income replacement benefits. The judge further concluded that since the plaintiff’s
income replacement benefits claim was proceeding to trial and involved issues relating to the
extent of her disability, the plaintiff’s claim for non-earner benefits should be tried together.
The evidence to be presented at the trial for the dispute regarding the plaintiff’s income

replacement benefits would be common to both actions.

In an unreported decision by Justice Gates, summary judgment on the issue of liability

was granted, with the issue of damages proceeding to trial. In Vynckier v Brown and State
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Farm, a pedestrian was walking on the shoulder of the highway when she was struck by a
vehicle that had crossed 2 lanes of traffic."* The defendant driver’s testimony at his
examination for discovery was relied upon to make findings of facts that led the judge to
make a finding of negligence. Justice Gates found that there was no genuine issue requiring a
trial with respect to any of the defendants’ negligence. Although the self-represented
defendant driver did not show up to the summary judgment motion, the judge found that the
necessary findings of fact could be made upon his examination for discovery transcripts.
Summary judgment was granted to the plaintiff and the judge apportioned liability between 2

of the defendants, based on their conduct during the incident.

3. Judges have shown that they are reluctant to dismiss third party claims where the third
party’s testimony is key and required in the main action and where there is uncertainty
regarding liability. The evidentiary record in such claims should include the affidavits from
parties involved and reliance should not be placed on the judge’s discretionary fact-finding
powers. Failure to produce direct evidence from the moving party will likely result in the

dismissal of the summary judgment motion.

In Ashim v Zia, a summary judgment motion was brought by the third party defendant. In
December 2007, a motor vehicle collision occurred in a mall parking lot when the
defendants’ vehicle was making a right turn out of a feeder lane and struck the plaintiff’s
vehicle. The plaintiff was a passenger in the vehicle that was struck and she brought an

action against both the owner and the driver of the vehicle turning out of the feeder lane. The

 Vynckier v Brown and State Farm, 2015 ONSC 376.
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defendants subsequently issued a third party claim against the plaintiff vehicle’s driver,

disputing liability for the collision.

The court dismissed the summary judgment motion because there were issues of
credibility between the third party and the defendants and the factual issue in dispute was
unresolved on the motion. Transcripts from the examinations for discovery of the plaintiff
and the defendant, Sabrina Zia, showed that there was a genuine issue regarding liability and
the affidavit materials filed did not provide any additional evidence. The defendant submitted
that there was a live issue as to whether the third party caused or contributed to the collision.
As such, the third party would be a key witness at the trial of the main action. The court
found that it would not be more time or cost-effective to apply the enhanced fact-finding
powers under 20.04(2.1) or 20.04(2.2) of the Rules of Civil Procedure, as the third party’s
testimony would be crucial at the main action’s trial. Thus, the judge ruled that the third party
claim must proceed to trial along with the main action to be heard together, as issues of fact

and law were intertwined in this matter.*

Another case where a third party unsuccessfully brought a motion for summary judgment
was Alarcon v Desai, where the third party failed to satisfy the judge on the evidentiary
record that there was no genuine issue requiring a trial. This was a February 2009 motor
vehicle accident where the defendant lost control of her vehicle when she swerved out of her
leftmost lane onto the shoulder of the Gardiner Expressway, causing her vehicle to spin right
across three lanes of traffic. The evidence was unclear as to the timing of the collisions, but
at some point in time the defendant’s vehicle collided with the third party’s vehicle, and the

third party’s vehicle collided with the plaintiff’s vehicle.

15 Ashim v Zia, 2014 ONSC 6460 (CanLlI).
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A significant area of dispute was the third party’s actions immediately prior to the
accident and whether same contributed to the defendant swerving onto the highway’s
shoulder and subsequently losing control of her vehicle. The court found that much of the
evidence proffered by the third party was inadmissible and deficient. The moving third party
relied upon the transcript of his own examination for discovery and did not submit his own
affidavit in support of the motion. The defendant did not consent to the use of the third
party’s own examination for discovery transcript, pursuant to rule 39.02(4) of the Rules of the
Civil Procedure. As such, the transcript was inadmissible and could not be relied upon by the

third party in support of his motion.

Further, the judge drew an adverse inference from the third party’s failure to provide
evidence of any person with personal knowledge of contested facts. The third party did not
provide his own supporting affidavit with respect to his actions immediately prior to the
collisions, which the judge found was the fundamental nature of the dispute in this case.
There was a genuine issue requiring trial with respect to the third party’s liability for the
accident. Justice Stinson found that it was in the interest of justice to defer the powers of
weighing evidence, evaluating credibility of witnesses and drawing reasonable inference to

trial 1

4. Motions are unlikely to succeed where the issue in dispute is discoverability of the Bill 198

threshold and the defendant is moving to dismiss a plaintiff’s action.

In Gluchowski v Lister (“Gluchowski”), the Court found that the issue of when the plaintiff

discovered the extent of her injuries from her motor vehicle accident was a “threshold” claim,

16 Alarcon v Desai, 2014 ONSC 7200 (CanLll).
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was a genuine issue requiring trial. Justice Chiappetta found that it was not in the interests of
justice to try and weigh the objective evidence and competing medicals to draw inferences, due

to its complexity and variety.!’

At the same time, the Court found in Zhu v Matadar (“Zhu”), that the determination of
discoverability was appropriate for a summary judgment motion. The plaintiff was awarded
partial summary judgment, and the moving defendants’ limitation period defence dismissed.
Justice Perell found that there was no genuine issue requiring a trial about whether the plaintiff’s
action was statute barred. The issue of seriousness and permanence of the plaintiff’s injuries

remained an issue to be determined at trial.*®

Of note in Zhu, the defendants were still maintaining that the plaintiff had not met
threshold and the parties were proceeding to trial on that issue. In Gluchowski, counsel
simultaneously pled that the plaintiff should have discovered that her claim was a threshold
claim earlier and therefore was statute-barred, and that the plaintiff failed to meet threshold at all.
Such a complex analysis was noted by the Court in Gluchowski to be a genuine issue requiring

trial.*°

Requirements to Succeed On a Summary Judgment Motion

As evidenced by the cases above, the evidentiary record is paramount in ensuring a
successful outcome on a summary judgment motion. The following are practical tips in bringing

summary judgment motions and drafting the motion materials.

' Gluchowski v Lister, 2014 ONSC 2190 (CanLl1).
18 Zhu v Matadar, 2015 ONSC 178 (CanLll).
9 Supra note 17.
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. TIMING OF SUMMARY JUDGMENT MOTIONS

The moving party should ensure that they do not bring a summary judgment motion
prematurely. Where material facts are in dispute and certain stages of discovery have not been
completed, such as oral examinations for discovery and answers to undertakings, counsel should
hold off on bringing the motion. The judge must have confidence based on the evidentiary record
that he or she can make a fair and just determination. Where summary judgment is being brought
to dismiss an action, the moving party will likely be unable to prove that there is no genuine

issue requiring trial without a near to complete evidentiary record.

In Sweda Farms v Egg Farmers of Ontario, Justice Corbett confirmed the longstanding
rule in summary judgment motions that a party must “put its best foot forward” or “lead trump or
risk losing”. “Generally, the court is entitled to assume that the record on a motion for summary
judgment contains all the evidence the parties would present at trial.” 2 The purpose of summary
judgment motion is to be a more timely and cost-effective means of adjudicating civil claims.
Therefore, a summary judgment motion is most beneficial when the moving party has gathered
sufficient evidence to determine that the outcome at trial would likely be the same as a

determination made on the current merits of the case.

When bringing a summary judgment motion, service of motion materials should be done
well in advance of the hearing date. This ensures that there is sufficient time for cross-
examinations on any affidavits filed in support of the motion and to ensure that responding

materials can also be filed in time. Adjournment requests will not be looked upon favourably,

% Sweda Farms v Egg Farmers of Ontario, 2014 ONSC 1200 (CanLlII) at para 26.
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especially for the purposes of remedying the moving party’s deficient motion materials (see
Alarcon v Desai).

Il. TYPES OF CASE ON SUMMARY JUDGMENT MOTIONS

Ultimately, the strength of the evidentiary record will have the greatest influence upon a
successful outcome, but as the cases above demonstrate, some cases lend themselves better to

summary judgment motions.

1. Cases where the only issue is liability and the evidentiary record is sufficient to allow the
judge to make the necessary findings of fact on a fair and just basis (see Swain v Gorman;

Ferreira v Cardenas; Nandlal v Toronto Transit Commission).

2. Cases where the issue is a question of law and the material facts are presented in the parties’

evidentiary records (see Morand v Corp of City of Brampton; Zhu v Matadar).

3. Partial summary judgment should be sought where some of the issues in dispute can be
resolved by way of a summary judgment motion, thereby saving time and money for hearing

outstanding issues at trial (see Toresho v Primmum Insurance Company).

The recent case law has also outlined cases where the issues are such that there are genuine

issues requiring trial and summary judgment motions cannot be successful.

1. Where the main action is proceeding to trial, a third party claim should be heard with the
main action. Much of the same evidence will be presented at trial and therefore hearing both
concurrently may be the more proportionate means of adjudicating the claims (see Ashim v

Zia; Alarcon v Desali).

2. Summary judgment motions likely will not be successful where counsel is seeking a

determination on both discoverability and threshold. The court has found that these issues
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concurrently are genuine issues requiring trial based on the complexity of evidence (see

Gluchowski v Lister; Huang v Mai).

Justice Karatkatsanis made a point in Hryniak to emphasize that complex cases are not
necessary precluded from summary judgment motions. If the case is complex but would be more
time-consuming and costlier at trial, so long as the judge is willing to spend the time reading
through the motion materials, a summary judgment motion may be the proportionate means to

adjudicate the claim.?

1. MOTION MATERIALS FOR SUMMARY JUDGMENT

Proper motion materials will make or break a summary judgment motion. The assumption
on a summary judgment motion is the “best foot forward” principle that all evidence that is put

forward in trial, should be before the judge in a summary judgment motion.

To have the best evidence before a judge on a summary judgment motion, parties should
always try and have direct evidence in affidavit form from all involved parties. Cross-

examinations should also take place prior to the motion hearing.
The best evidence rule derives from the Rules of Civil Procedure subrule 20.02(1) where:

An affidavit for use on a motion for summary judgment may be made on
information and belief as provided in subrule 39.01 (4), but, on the hearing of
the motion, the court may, if appropriate, draw an adverse inference from
the failure of a party to provide the evidence of any person having personal
knowledge of contested facts.?? (emphasis added)

The Court has repeatedly made it clear that an affidavit in a lawyer’s name on behalf of their

client is usually inappropriate on summary judgment motions (see Swain v Gordon; Ashim v Zia;

2! sypra note 1 at paras 48, 82.
22 |bid note 4.
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Victoria Mendes et al v Blaisdale Montessori School; Ferreira v Cardenas). Where there is no
direct evidence and no reasonable explanation is given, the courts have looked very unfavourably

on the admissibility and reliability of an affidavit sworn by a non-party.

Further, the Court has held that parties should introduce expert reports through the
expert’s own affidavit, rather than a lawyer’s affidavit. Justice Edwards also found in Mitusev v
General Motors Corp, that consent was required for the evidence of parties to be in the form of
transcripts for examinations for discovery. Other inadmissible forms of evidence in summary
judgment motions are discovery transcripts and responses to requests to admit from other

proceedings.?

Moreover, parties should have all required elements to prove their case in their written
materials. Parties should not rely on the oral evidence rule of subsection 20.04(2.2) in the Rules
of Civil Procedure, because these powers are entirely discretionary. Even if both parties are
agreeable to witnesses being called, the judge may still decline to hearing such evidence. Further,
the judge has complete discretion in setting the parameters of oral testimony, including time

limits and issues upon which the witness can be examined or cross-examined.

In Hryniak, the Court stated that a party seeking to lead oral evidence should
“demonstrate why such evidence would assist the motion judge in weighing the evidence,

assessing credibility, or drawing inferences and to provide a “will say” statement or other

% Mitusev v General Motors Corp. 2014 ONSC 2342 (CanLl1).
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description of the proposed evidence so that the judge will have a basis for setting the scope of

the oral evidence.”*

Cost Consequences of a Summary Judgment Motion

The cost consequences for summary judgment motions are defined in subsection 20.06 of
the Rules of Civil Procedure as the losing party only paying substantial indemnity costs if the
motion was brought in bad faith or was unreasonable.?® Thus, the risk in bringing a summary
judgment motion has been reduced to an award of costs on a partial indemnity basis. Summary
judgment motions were previously presumptively awarded on a substantial indemnity basis,
which arguably would have discouraged people from bringing such motions. This decreased cost
consequence of bringing summary judgment motions has led to an even more cost-friendly
alternative means to adjudicate civil claims, thereby adding to Justice Karatkatsanis’ vision of

utilizing summary judgment motions to increase Ontario’s access to justice.
Conclusion

Trial is no longer the presumptive method for the adjudication of civil actions. The
Supreme Court of Canada expressed their strong desire in Hryniak to have summary judgment
motions be a large part of the solution in addressing Ontario’s access to justice crisis. If counsel
may have a chance of success in bringing a summary judgment motion, counsel should bring the
motion. This approach in bringing summary judgment motions is supported by the removal of
the presumption of awarding substantial indemnity costs to the successor. Costs being awarded
on a partial indemnity basis should encourage more counsel to proceed by way of a summary

judgment motion, where the benefits of potentially closing a case should far outweigh the risks

 Supra note 1 at para 64.
% Supra note 4.
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of having partial indemnity costs awarded against them if they lose. While Hryniak has arguably
resulted in a more imprecise and discretionary approach to summary judgment motions, case law
has shown that the motion outcome is heavily reliant on the facts and the evidentiary record in
each case. Keeping in mind the goals of access to justice and proportionality along with the
factors listed above when drafting the evidentiary record will help to ensure the best chances for
success at a summary judgment motion. Overall, summary judgment motions have benefits far
beyond the opportunity to summarily dismiss an action at an earlier stage of litigation.
Regardless of the outcome, all parties benefit where an action moves closer to resolution and
summary judgment motions are the opportune instances for young lawyers to get their feet wet

and gain valuable litigation experience.
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