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ENDORSEMENT

[1] The applicant, Simon Ho seeks an order to extend the time to seek leave to

appeal the costs order rendered against him. Costs were ordered after the
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respondents were successful in bringing a motion for summary judgment

dismissing his claims.

[2] The applicant claims that due to the pandemic, he was unable to leave Hong
Kong and was mentally and physically ill, such that he was unable to retain and
instruct counsel in order to respond to the respondents’ costs submissions. He
does not address the merits of his request to appeal the costs order made against

him.

[3] The applicant claims he was involved in an automobile accident and filed a
claim with his insurer. His insurance company, Desjardins, denied coverage. The
Toronto Police Services charged him with fraud under $5,000 and public mischief.
In 2013, he was cleared of both charges. He filed a claim for damages on the
grounds that, as a result of the accident and the charges, he suffered stress and

discomfort.

[4] In September, 2020, the respondents brought a motion for summary
judgment and the applicant’s claim was dismissed. The motion judge noted that
each defendant (respondent) was presumptively entitled to their costs and that, if
the parties were unable to settle the issue of costs, costs submissions could be
provided to him. The respondents filed their costs submissions. All of the

respondents, with the exception of Jiang Ping Min, sought only partial indemnity



Page: 3

costs rather than substantial indemnity costs. The applicant did not file any costs

submissions.

[5] As such, three months after rendering his decision on the merits, in
December 2020, the motion judge issued his costs order. The motion judge
considered whether there was a reason to depart from the usual practice to award
costs to the successful party, whether some or all of the respondents should be
awarded costs, and what was fair and reasonable for the unsuccessful party to pay

in all of the circumstances. In addressing the issue of costs, the motion judge held:

The Defendants were each successful on the summary
judgment motion. As a general rule, a successful party
has a reasonable expectation that his or her costs will be
paid by the unsuccessful party: B.R. v. Childrens Aid
Society of Metropolitan Toronto, [1995] 1 S.C.R. 315 at
pp. 404-5.

Although Mr. Ho was self-represented, | am satisfied he
knew that significant costs were being incurred by the
Defendants. He advanced every possible argument
against the various Defendants. The allegations included
malice, conspiracy and fraud. The Defendants
successfully defended each claim. | find that the fact Mr.
Ho was self-represented at the time of the summary
judgment motion, is no reason to depart from the usual
practice to award costs to the successful parties: Roda v.
Toronto Police Services Board, 2016 ONSC 2642, at
para. 4.

| must consider whether it is reasonable for Mr. Ho to be
faced with four sets of costs. Mr. Ho advanced separate
claims against each Defendant. The claim against the
TPS Defendants focused on malicious prosecution,
negligent investigation and wrongful imprisonment. The
claim against the Personal Insurance Defendants was a
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contract claim based on the insurance policy. The claim
against Kodsi Engineering was in professional
negligence. The first claim against Mr. Min was for the
negligent operation of a motor vehicle and the second
claim was for malicious prosecution.

[6] The motion judge awarded each of the respondents less than the partial
indemnity amount sought despite the fact that the applicant filed no submissions
on costs. Moreover, although counsel for the applicant takes the position on this
motion that the applicant is impecunious, no evidence was presented to support

this allegation.
[71  The applicant was ordered to pay the following amounts:

e $40,000 to Toronto Police Services Board, Nick Bokalo, Alan Fazeli, Jesse
Van Nest;

e $25,000 to the Personal Insurance Company, c.0.b. Desjardins Insurance
Co., and Desjardins General Insurance Group, Arlene Lange;

e $20,000 to Kodsi Engineering Incorporated; and

e $15,000 to Jian Ping Min.

[8] An extension of time to seek leave to appeal should be granted if the “justice
of the case” requires it: Frey v. McDonald (1989), 33 C.P.C. (2d) 13 (Ont. C.A)).
The relevant factors are set out in Kefeli v. Centennial College of Applied Arts and

Technology, 2002 CanLll 45008 (Ont. C.A.), at para.14, as follows:

1. the length of and explanation for the delay;
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2. whether the respondent will suffer prejudice;
3. the merits of the appeal; and

4. whether the justice of the case requires it.

[9] In addressing the merits, the applicant must establish that there is an
arguable error of law, mixed fact and law, or a palpable and overriding error of fact;
the interests of justice require it; or there is a matter of public importance at stake:
Sault Dock Co. v. Sault Ste. Marie (City), [1973] 2 O.R. 479 (C.A.), at p. 329;
Enbridge Gas Distribution Inc. v. Froese, 2013 ONCA 131, 114 OR (3d) 636, at
paras. 20-22; Ravelston Corp. (Re) (2005), 2005 CanLlIl 63802, 24 C.B.R. (5th)

256 (Ont. C.A)), at paras. 29-31.

[10] As a general rule, a successful party has a reasonable expectation that his
or her costs will be paid by the unsuccessful party: B. R. v. Children’s Aid Society
of Metropolitan Toronto, [1995] 1 S.C.R. 315, at pp. 404-5. Generally, a costs
award will only be set aside on appeal “if the trial judge has made an error in
principle or if the costs award is plainly wrong”: Chaba v. Khan, 2020 ONCA 643,

leave to appeal refused, 2021 CarswellOnt 4421, at para. 29.

[11] The applicant’s only comment on the actual costs decision being appealed
Is found in his affidavit. At para. 30, the applicant states, “As | was unable to provide

my costs submissions, | was not awarded any costs regarding my claim.” In oral
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submissions, his counsel took the position that the costs order is wrong in principle

as the applicant is impecunious.

[12] The applicant’s counsel claims the cost decision in Mema v. Chartered
Professional Accountants of Alberta (Complaints Inquiry Committee), 2022 ABCA
4, supports his position on this motion. In Mema, the appeal tribunal ordered that
Mr. Mema pay the full costs of his appeal on the jurisdictional issue. Mr. Mema
further appealed that order. The Alberta Court of Appeal dismissed his appeal. At

para. 63, the panel held:

Mr. Mema was not successful in all aspects of an appeal.
He was unsuccessful on these preliminary jurisdictional
issues. Therefore, the appeal tribunal has authority to
order him to pay all or any part of the reasonable costs.
The appeal tribunal has ordered him to pay part of the
costs, those incurred to date with respect to the
preliminary issue. There has been no contest as to the
reasonableness of the costs pursuant to the bylaw and
resolution 6.1.1.1., and no evidence that these costs
constitute a “crushing financial blow” to Mr. Mema.

[13] As in Mema, there is no evidence before me of a “crushing financial blow”
to the applicant resulting from the costs order. A bald allegation of impecuniosity

is insufficient.

[14] Furthermore, the applicant’s counsel has raised no alleged error of law,
palpable and overriding factual error, or matter of public interest or importance
such that there is reasonable possibility of success on appeal: Ravelston, at paras.

29-31.
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[15] Lack of merit alone is sufficient to dispose of a motion for an extension:
Enbridge, at para. 16. For these reasons, | find the proposed appeal is highly
unlikely to be granted even if an extension of time to file the leave application is

granted.

[16] The motion to extend the time for leave to appeal is therefore denied.
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