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One-on-One with Eric Grossman

CO-FOUNDER OF ZAREK TAYLOR GROSSMAN HANRAHAN LLP
AND PRACTICAL LAW CANADA ADVISORY BOARD MEMBER

ric Grossman has turned a taunt into a career, embracing his “big mouth” label
to become one of the most formidable insurance defence lawyers in Canada.

Since his call to the bar in 1989, Grossman has put his talent for talking to good

use, arguing countless cases at courts and tribunals of all levels. The early days
of his career coincided with the onset of Ontario’s no-fault automobile insurance system,
and the two have developed together, with Grossman establishing himself as a leading

light in the accident benefits realm.

Less than a decade after articling in Toronto at the storied defence firm Lee Fireman
Regan, a production line for leading insurance lawyers, Grossman co-founded Zarek
Taylor Grossman Hanrahan LLP in 1997. Read on to hear Grossmans's thoughts on the
future of the industry, and to find out which future cabinet minister the new Practical
Law Canada personal injury litigation advisory board member once defeated.

How has your career evolved to this
point? | set out to be a lawyer in high
school, because | was always told | had
a big mouth and that was probably
the career that was the best positive
channelling of that quality. | always
wanted to be a litigator; | just didn't
know what field of litigation | wanted
to go into.

At law school, | knew | didn't want to
be a family lawyer or criminal lawyer, so
the area of civil commercial litigation
was of greatest interest, and what

| came to appreciate was that the
opportunities to learn advocacy were
going to'be far greater-in-the personat
injury field than in any other field of
endeavour as a young lawyer.

| articled at Lee Fireman Regan, where

| had an opportunity to learn from

some of the finest defence lawyers of
their generation. | was in motions court
daily, and | juniored on four trials as an
articling student, which is experience you
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don't get today anywhere, and even then
was pretty unique.

When the four of us: David Zarek,
Michael Taylor, Tom Hanrahan and |
set up the firm in 1997, we were four
partners with two associates. Now
we have 45 lawyers. The clients were
already loyal to us when we started
out, and the growth from there was
quite organic. Over the years we have
developed, forged and maintained
relationships with more than a dozen
insurers, which is pretty unusual.

How is your practice divided now?

| kind of got myself in at the ground
floor level with the advent of no-fault
insurance in the early 1990s. There were
no-fault accident benefits available
before then, but they weren't particularly
lucrative. When the legislation came in,
there was some concern that the practice
of insurance law would die out, but |
decided | was going to concentrate on
learning this new area.

| became one of the early documenters
of decisions flowing from this new
legislation. After a couple of years,

there were maybe 20 decisions. It got

to the point that by the fifth year, we
were cataloguing hundreds of decisions.
My practice grew exponentially, and |
became one of the go-to guys to deal
with thorny or novel issues that came up.

What element of your work do you find
most challenging? It's most challenging
these days to maintain the ability to
provide good quality work where the
focus for many insurers is all about the
cost. If all that's being measured by
insurers is how much your work costs,
and there’s no measurement of quality,
it becomes very tempting to let quality
slide, but that is really not consistent
with being a professional.

How has insurance defence changed
since you started out working in it?
When | started out, you were measured
based upon the quality of the work you
were doing by the people in the best
position to do that. Adjusters knew when
you brought about a settlement that was
better than expected, they would be very
pleased as a result, and then they would
send you more work.

Today, adjusters probably still know
how to measure how good a job you've
done, but they're not asked to for the
most part, because it's not scientific
enough. The only thing that you can
scientifically measure is how much the
file cost, and how long it stayed open
for. The general mindset of many but
not all insurers is that the outcome
obtained would have been the same



o eoeesomes s siimemtin| | aw Canada The Magazine (Personal Injury), Spring 2015

outcome for any lawyer, and the cost
of it and the time it took to achieve
the result are the only two variables to
measure one lawyer against another.

The assumption is that if you spent
$50,000 to settle a case, then the
case was always going to be worth
$50,000. But if the adjuster knows
this could well have been a $200,000
case, and that a $50,000 resolution

is a great result, that information is
lost now. All that gets measured is the
$10,000 in legal costs, and the two
years it took to get to this result.

How do you see it changing in

the next few years? The insurance
market has really consolidated in the
last few years, and that will continue.
You'll see the cannibalization of
smaller market players, and the
monoliths will continue to throw their
weight around in terms of how they
want things done. The economy of
scale allows insurers who are only
concerned about the cost of the
litigation and not the result to say:
"If you don't do things my way, there
are 20 law firms just salivating at the
opportunity to take us on.”

Are there any changes on the horizon
that you think will significantly affect
personal injury practice? On the
plaintiff side, | suspect there will be a
crisis soon. There has been a massive
proliferation of advertising, which is
hugely expensive, and many of these
law firms that are spending huge
amounts of money on advertising are
not even the best lawyers out there.

The cut-throat nature of competition
for files is not healthy, the amount
that lawyers are charging clients

to be able to afford referral fees

is not healthy, and the cost of
disbursements to build up afileto a
level where it becomes profitable to
settle isn't healthy. Somebody, maybe
a judge, will say “enough is enough,
this isn't right.”

Eric Grossman

What do you think is currently the
biggest challenge facing personal
injury lawyers? We continue to see
premiums going up in Ontario, or at the
very least, not be reduced as much as
was promised by the government even
as the benefits get reduced. People
focus on the no-fault component as

the reason for that, and it is in part,
because it's one of the richest no-fault
systems in the world. But there is so
much money being wasted everywhere,
and it's a problem. If there’s so much
money out there to be had, and people
are spending so wildly to get at it it
stands to reason that this is putting
pressure on premiums to go up. And as
long as that pressure is there, there's
political pressure to keep premiums
down, which is going to be a collision.
This collision will have unintended
consequences. One recent one has
been Bill 15, which proposes the
removal of the right to sue for denied
accident benefits. There may be more

challenges coming down the road,
including limits on legal fees and
referral fees on personal injury claims,
where the proliferation of advertising
has led to more competition and
expense in attracting files. Just like in
every business, these added costs get
tacked on somewhere, and pretty soon
insurers will come to the conclusion
that it is getting tacked on to them.

Which matter stands out to you as the
most significant or enjoyable during
your career? | was about three or four
years out and handling a priority fight
that was going to leave my client either
scot-free, or stuck paying out $2.5 million-
plus on a case. It was me against a very
senior experienced defence lawyer who
you may have heard of: Jim Flaherty. I'm
not going to say that me winning the
case caused him to go into politics, but |
learned a lot from that case; the old wily
veteran using his guile and experience
against this bright-eyed innocent. It was
very challenging, but it was fun, a great
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experience, and a great result
for my client.

What is your greatest
accomplishment? | think it is my
family. I've got a great wife, and two
great daughters, both far better
students than | ever was. | spent a lot
of their formative years working far too
many hours, and | really took advantage
of my wife's good graces for much more
time than | probably ought to have.

So the fact that they have turned out
well and are flourishing at university is
probably my greatest accomplishment.

What things do you think a lawyer
needs to do to impress and retain
clients? You need to be a good
communicator. Insurers require
constant updates to adjust reserves. A
good defence lawyer anticipates where
a file is headed before it heads there,
and gives their client clear and concise
recommendations, ideally trying to
anticipate a few moves ahead of the
opposition.

What are the most common

mistakes lawyers in practice make?
Non-communication is the biggest
mistake, and specifically, not telling
clients the bad news when you know
it. A connected problem is telling
people what they want to hear, instead
of what you think. If a client thinks
they've got great case, and | don't,

| don't play along.

| tell them why | think they've got a
bad case. It doesn't mean I'm right,
but | don't have to be in order to do

a good job for my client. | can tell my
clients | think they are wrong, and

yet vigorously defend their position,
and still succeed from time to time.
That ultimately proves mewrong; but
they're very happy, and I've done the
job for them.

What one piece of advice would you
offer junior practitioners? You need

to make time to do things for your own
advancement, because nobody else is
going to do it for you. If you want to go
and watch someone at trial, to see what
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they do and learn from them, nobody is
going to say: “you don't have work to do
this week, so go and watch this trial.”

You need to find time, or make time, to
get that work done at other points of

the day, night or weekend, so that you
can find that time for yourself. | didn’t
junior on those four trials in articling year
because | had nothing else to do. | did
that because | was prepared to sacrifice.
If you're not prepared to make those sac-
rifices to learn, you're not going to learn.
And if you're not going to learn, you're
not going to get better.

What is one key strategy in managing
client expectations? Guarding against
surprises is the most critical thing as

a litigation lawyer. You can't predict

the outcome of anything, but you can
certainly lay odds as to what’s going to
happen. You can tell people what might
happen if this thing goes south, and
what the prospects of that are.

How do you keep your adjuster happy?
Respond to enquiries in a timely way.
Know that they have reports to do to

their superiors, and if we have reported

to them in a timely way, they will always
have the information they will need to
complete their reports, even if they leave
them to the last minute to complete. That
makes them look good, and making your
client look good makes he/she appreciate
you more.

What is the most outrageous thing
you have seen on a surveillance
video? There are tons. Onewas a
Financial Services Commission of Ontario
(FSCO) case from close to 20 years ago.
Our investigator followed the claimant

to the gym and watched as he did a very
vigorous exercise routine, including lifting
significant weights. He was also followed,
on one of the hottest days of the year, to
a park where he was seen to take out his
racing bike and go for what seemed like
hours of strenuous riding. Our medical
expert said it was clear the man was fit
to work, but cautioned that his exercise
routine was being done with such poor
body mechanics, he would likely blow
out his back, which he subsequently

did. The arbitrator ordered a
$50,000-plus repayment of benefits.

What is the biggest shock you have
received during a trial? | had two
cases where a jury was struck by the
trial judge on his own motion, which is
just not supposed to happen. Usually,
your opponent is the one who moves
to strike the jury, but you really don't
have a lot of recourse when the judge
does it. Those were both unwelcome
surprises that didn‘t augur well for
my client.

What do you think makes the
difference between a being a good
insurance defence lawyer and a
great one? | think the difference
comes down to creativity. You can
be a good insurance lawyer without
being a creative one: Don't recreate
the wheel, don't come up with novel
defences, just use the ones that
have been there for anyone since
the beginning of time. A great one
is going to think outside the box
and come up with novel strategies
and new theories. And they'll be
successful with the odd one.

If you were not a lawyer, what
would you wish to be? | have no
clue. I don't need to go down that
road, so I'm not going to!

What do you do when you are not
being a lawyer? In the past 15 years,
I've taken up the vice known as golf.
That has invaded every component of
my life. I'm not good at it, but | enjoy
it. | also like to travel with my family,
and with some of my buddies for golf.

What attracted you to be a member
of the advisory board of Practical
Law Canada? | have done some
writing from time to time that has
been published, and it feels good.
It's nice to see people relying on your
handiwork. Having had the benefit
and privilege of learning from so
many good lawyers, | feel like it's

my obligation to contribute to the
next generation.



