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Decision No. 565/09R

REASONS

(i) Introduction 

[1] The Applicant, Insurance Corporation of British Columbia brought an Application under 
Section 31 of the Workplace Safety and Insurance Act (WSIA) to determine whether 
Gary Kregar’s right to commence a civil action was taken away by section 28 WSIA. A parallel 
application by ING Insurance Company of Canada was also considered in relation to the status 
of Ms. Bonnie Begin.

[2] Tribunal Decision No. 565/09 (December 8, 2009) concluded that Gary Kregar was a 
worker employed by Red Hawk Express Transport, and in the course of his employment at the 
time of a single motor vehicle accident on August 25, 2005.

[3] The Respondent, representing the estate of the late Gary Kregar, requests a 
reconsideration of Decision No. 565/09.

[4] The Respondents reasons are succinctly set out in the Reconsideration Request in the 
following terms:

[…] Vice-Chair Patterson erred in law in finding that Gary Kregar was a worker for the 
following reasons:

a) he failed to consider the common intention of Gary Kregar and Red Hawk that 
Gary Kregar was an independent operator and not an employee of Red Hawk;

b) he failed to apply the “Determining Worker/Independent Operator Status” 
questionnaire (the “WSIB Questionnaire”) that the Workplace Safety and Insurance 
Board (the “Board”) uses to determine worker or independent operator status in the 
trucking industry;

c) he placed undue weight on the finding that Gary Kregar did not provide services to 
another company during the time that he provided his trucking services to 
Red Hawk; and

d) he initially found that Gary Kregar was performing a contract for service for 
Red Hawk and subsequently found that a contract of service existed between 
Gary Kregar and Red Hawk and he failed to explain these inconsistent findings.

[5] The representatives of the Applicants also provided submissions arguing, in essence, that 
no significant new evidence which was not available at the original hearing was provided in 
support of the reconsideration request, no important piece of evidence was overlooked, and there 
was no clear error of law or jurisdiction.

(ii) The reconsideration test

[6] The Workers’ Compensation Act and the Workplace Safety and Insurance Act provide 
that the Appeals Tribunal’s decisions shall be final.  However, sections 70 and 92 of the 
Workers’ Compensation Act and section 129 of the Workplace Safety and Insurance Act provide 
that the Tribunal may reconsider its decisions "at any time if it considers it advisable to do so".  
Because of the need for finality in the appeal process, the Tribunal has developed a high standard 
of review, or threshold test, which it applies when it is asked to reconsider a decision.
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[7] Generally, the Tribunal must find that there is a significant defect in the administrative 
process or content of the decision which, if corrected, would probably change the result of the 
original decision.  The error and its effects must be significant enough to outweigh the general 
importance of decisions being final and the prejudice to any party of the decision being re-
opened.  The threshold test has been discussed in some detail in Decisions No. 72R (1986), 
18 W.C.A.T.R. 1; 72R2 (1986), 18 W.C.A.T.R. 26; 95R (1989), 11 W.C.A.T.R. 1; and 850/87R
(1990), 14 W.C.A.T.R. 1.

[8] As discussed in Decision No. 871/02R2, one of the fundamental concepts which guides 
the entire Tribunal process is a duty of fairness.  The Tribunal has gone to considerable lengths, 
in spite of limited resources, to promote a fair process. The threshold test and the role of the 
reconsideration process must be understood in the context of the Tribunal’s processes generally.  
Most parties have the option of an oral hearing, which is a hearing “de novo” at the Tribunal.  
This is very unusual at the final level of appeal within any adjudicative system.   The Tribunal 
invests considerable resources in preparing cases for hearing and assisting parties to identify the 
issues in dispute so that parties can in turn be fully prepared for the hearing.  The reconsideration 
process should not be so generally available that it undermines the important role of the original 
hearing or the finality of decisions which are reached after a fair hearing process.  

[9] Because of limited resources, the Tribunal must also carefully balance its processes to 
ensure that parties awaiting their first hearing are not penalized because of the expenditure of 
scarce resources on reconsideration requests.

[10] It is instructive to refer to Decision No. 871/02R2’s analysis of the threshold test that a 
reconsideration request must meet and the reasons for this:

Section 123 of the Workplace Safety and Insurance Act provides that a decision of the 
Appeals Tribunal under the Act is final. While the Appeals Tribunal does have the 
discretionary power to reconsider its decision under section 129 of the Act, this remedy is 
an exceptional one. Because the integrity of the appeal process and the finality of 
Tribunal decisions are important considerations in any reconsideration application, the 
standard of review or threshold which must be met in the reconsideration process is a 
high one. Although some representatives may advise their clients that a reconsideration 
application is merely a routine step in the WSI appeal process, this advice is wrong. The 
reconsideration process is a special remedy and the Tribunal’s power to reconsider is 
invoked only in unusual circumstances; it is not intended as a routine process for any 
party or representative unhappy with a Vice-Chair or Panel decision. To treat 
reconsiderations as a routine, insignificant process would effectively undermine the 
statutory principle of finality, suggest that parties could routinely discount the original 
hearing process, and put successful parties at risk of multiple proceedings. To be 
successful on a reconsideration application, an applicant must discharge the onus to 
satisfy the Tribunal that an otherwise final decision should be reopened. Essentially, an 
applicant must:

(a) demonstrate that there was a fundamental error of law or process which, if corrected, 
would likely produce a different result, or

(b) introduce substantial new evidence which was not available at the time of the original 
hearing and which would likely have resulted in a different decision had this substantial 
evidence been introduced at the original hearing.
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Any error and its resulting effects must be sufficiently significant to outweigh the 
importance of decisions being final and the prejudice to any party of the decision being 
re-opened. [emphasis in original]

[11] The Divisional Court has reviewed and upheld the Tribunal’s reconsideration process in
Gowling v. Ontario Workplace Safety and Insurance Appeals Tribunal, [2004] O.J. No.919 
(Div.Ct).  In particular, the Court found that:

because a reconsideration is distinct from an appeal, a high threshold test is required to 
balance the interests of the Tribunal and other parties, and the original adjudicator is in 
the best position to evaluate the proceedings to address natural justice allegations.

(iii) Analysis

[12] No new evidence was submitted in support of the reconsideration request. 

[13] Therefore I will consider if there was a fundamental error of law or process which, if 
corrected, would likely produce a different result. For the reasons which follow, I conclude that 
there is not. 

[14] The first argument submitted by Mr. Simmons is that Decision No. 565/09 failed to 
consider the common intention of the parties with respect to the business relationship they were 
entering. Mr. Simmons notes that Mr. Kregar held the belief that he was an independent broker, 
and that Ms. Begin shared this belief, and that, by correspondence dated September 29, 2005 
Red Hawk Express iterated that Mr. Kregar and Ms. Begin were not its employees.

[15] Decision No. 565/09 did not dwell upon the question of the parties’ intention at the time 
they entered into a business relationship. The reason for this is implicit in the description of the 
manner in which the parties began their business relationship, as set out in paragraphs [11], [22] 
and [23] of the decision. The parties’ agreement was oral, and limited to an agreement that 
Red Hawk Express would pay GDSI $1.25 per mile. 

[16] There was no evidence adduced that the parties, at the time they entered into the verbal 
contract, turned their minds to the exact nature of the relationship. While Mr. Kregar, and 
Ms. Begin, may have held the belief that Mr. Kregar was (and in fact may have been) an 
independent broker in prior business relationships this does not lead to the conclusion that he 
must have been perforce an independent broker in his relationship with Red Hawk. Red Hawk’s 
correspondence dated September 29, 2005, after the accident, carries little probative value with 
respect to its intention or a common intention at the time it entered into the oral contract with 
Mr. Kregar. There was no direct evidence of a common intention to create either an independent 
operator or a worker-employer relationship at the time the parties contracted. In any event, the 
parties intent is not determinative, it is but one factor among many.

[17] Mr. Simmons submits that Decision No. 565/09 erred by not taking into account the 
“WSIB questionnaire”. The WSIB questionnaire lists five questions, the factual elements raised 
by those questions were all considered in the analysis of the “organizational test” set out in OPM 
Document No. 12-02-01 entitled Workers and Independent Operators referred to in 
Decision No. 565/09. Mr. Simmons submissions with respect to the questionnaire’s criteria 
amounts to re-argument.
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[18] Mr. Simmons suggestion that undue weight was given to the fact that Mr. Kregar did not 
provide his services to another trucking company while he was providing his services to 
Red Hawk is re-argument of findings of fact. At paragraphs [45] and [46] Decision No. 565/09
noted numerous factual elements which could support a finding of a contract for service rather 
than a contract of service. The fact that Mr. Kregar did not provide his services to any other 
trucking company is not the only factual element which led to the conclusion that the 
relationship was one of a contract of service.

[19] Reference to a “contract for service” at paragraph [47] is an unfortunate typographical 
error and should read as a “contract of service”. 

[20] The reconsideration request essentially amounts to a re-argument of the original case and 
for that reason does not meet the Tribunal’s threshold test.

[21] Accordingly, I find that the Tribunal's threshold test for granting a reconsideration 
request has not been met.
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DISPOSITION

[22] The request for reconsideration is denied.

DATED: March 9, 2010.

SIGNED:  A.T. Patterson.


