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   Decision No. 2071/12 

 

 

REASONS 

(i) The right to sue application and co-application: parties, counsel, and factual 

summary 

[1] This is an application brought under section 31 of the Workplace Safety and Insurance 

Act, 1997 (the “WSIA” or the “Act”) by the applicants Funk’s Livestock Transport Inc. 

(“Funk’s”); Cowell, allegedly the main driver of the truck; and Castonquay, a trainee truck driver 

employed by Funk’s.  The co-applicant Zurich Insurance Company (“Zurich”) supports the 

application, and seeks an order that the respondent Hodges has no right to sue arising out of the 

motor vehicle accident (“MVA”) described herein, but instead he may claim WSIB benefits. 

[2] Hodges resists the application.  He asserts in essence that, because Funk’s et al have an 

insufficient connection to Ontario and are not residents of Ontario, he may continue his lawsuit.   

[3] My post-hearing memo dated November 2, 2012 describes the factual background which 

underpins this within proceeding.  It also delineated the post-hearing steps to be taken pertaining 

to further submissions to be made by the parties on the applicable case-law which each argued 

applied to the facts of this matter.  My memo reads as follows: 

The Right to Sue Application: Background Facts and Parties: 

This right to sue application commenced before me on Oct. 30, 2012.  

The facts arise out of a Nov. 18, 2007 MVA involving an Ontario-resident employed 

truck-driver, injured in the course of his employment when hit by a Manitoba-resident 

employed truck-driver. The MVA occurred near Kenora, Ontario. Hodges, the Ontario 

driver injured in the MVA, initially claimed and received WSIB benefits. He 

subsequently was allowed to elect to sue by the WSIB legal department.  

Hodges thus sued Funk's, the company which had care and control over the Manitoba-

based truck, Funk's new employed driver Castonguay who, at the time of the MVA was a 

co-driver (still in training) and who was actually driving the truck when the MVA 

occurred, and B. …Cowell, the putative main or principle driver of the truck (but who 

was not actually driving when the MVA occurred). The Action is under Court File # CV-

09-0510.  

Hodges, the civil plaintiff and one of the respondents in these proceedings, is represented 

by Mr. E. Kim, barrister and solicitor. Funk's, Castonguay and Cowell, the civil 

defendants and applicants in these proceedings, are represented by Mr. C. Martyr, 

barrister and solicitor. The applicants/defendants seek to bar the right of the 

respondents/plaintiffs to continue their above-noted lawsuit, which application is, of 

course, resisted by the respondents/plaintiffs.   

The co-applicant Zurich Insurance is represented by Ms. T. Zigomanis, barrister and 

solicitor. Zurich, presently providing SAB’s to Hodges, seeks, inter-alia, a declaration 

from the Tribunal that Hodges may claim WSIB benefits.   

Post Hearing Steps: 

The testimony of the one witness was completed on October 30, 2012, as were most 

submissions by all counsel.  No additional hearing time is anticipated.  

Yet given some putative evolution of the issue(s) before me, from how these were 

originally framed and stated in the Section 31 Applicant’s Statement by former counsel 

for the applicant’s Funk’s et al, I agreed to allow Mr. Kim an opportunity for limited 

further written submissions, as follows. Mr. Kim may provide succinct written 

submissions pertaining to how our case-law addresses fact situations involving a non-
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Ontario resident defendant and an Ontario-resident plaintiff, and the implications of such 

facts on the applicability (or not) of the  "substantial connection" test, as this test is 

described in our case-law pertaining to the right to sue. 

Counsel for the applicants, Mr. Martyr, and counsel for the co-applicant, Ms. Zigomanis 

will, on receipt of such submissions from Mr. Kim, each inform TCO if either of them 

wish to provide a succinct reply.  

TCO will coordinate timing for all such submissions with counsel. As discussed at the 

hearing, it is understood that counsel have other commitments, so flexibility in 

determining the timing of all such submissions is appropriate.   

As I am seized, please contact me if anything further is required.  

[4] In a subsequent memo of November 4, 2012, I invited the parties to address a particular 

Tribunal decision (Decision No. 626/11 dated October 10, 2012) in their submissions if they 

wished to do so.  There subsequently arose some disagreement amongst counsel about the 

submissions from counsel for the respondent.  I ultimately replied that I would take into account 

all concerns expressed, and all submissions would be weighed appropriately, given my 

understanding of the context of this matter.   

[5] Unfortunately, after I assured counsel of that, I then delayed in coming to my conclusions 

in this matter despite reviewing the file on a number of occasions.  There is no excuse for my 

tardiness in coming to my conclusions and an explanation alleging volume of work, etc., would 

in my view only be seen as a feeble excuse.  Accordingly, all I can do is offer my sincere 

apologies to counsel and to the parties involved for my delay in coming to my conclusions.  I 

well appreciate that delay in any matter, in particular one where court processes are on hold 

pending my decision, is the antithesis of helpfulness.  Again, I express my regret for my delay.  

(ii) My approach in writing these reasons 

[6] At the conclusion of the hearing, I had had the benefit of thorough opening and closing 

submissions from all counsel, as well as the testimony of Schroder, who was, in November 2007, 

the manager of driver services for Funk’s (Schroder has no longer been in that role since 

November 2011).   

[7] In addition to the record at the hearing and my 40 pages of notes from the hearing, I also 

had the helpful post-hearing submissions which were ultimately provided by counsel, as well as 

the helpful submissions by Tribunal counsel which addressed the “fact situations involving a 

non-Ontario resident defendant and an Ontario resident plaintiff” in the various cases which the 

Tribunal has considered over some recent years.   

[8] The parties and counsel should be assured that I have carefully reviewed all of the 

foregoing in order to come to my ultimate conclusions in this matter.  Again, the oral 

submissions made at the time of the hearing and the subsequent written submissions were all 

very useful.  It is, however, neither necessary nor appropriate that I would, in these reasons, 

reiterate to the parties all of the testimony of Schroder, and all of what each of them stated in 

their respective oral and written submissions.  I also need not address all of the relevant evidence 

which was contained in the various exhibits before me.  To attempt to do so would neither be 

productive, nor would it better explain how or why I came to my conclusions in this matter.  

[9] Instead, I will follow the process set out in Tribunal Decision No. 437/00R.  When 

addressing the requirement for good reasons, that decision stated in part as follows: 



 Page: 3 Decision No. 2071/12 

[25] Yet, the standard for determining whether a decision is reasonable does not 

require that each and every piece of evidence be minutely sifted and commented on with 

conclusions then being stated for each item of evidence presented for the adjudicator.  If 

that were the standard, even straightforward cases would require pages upon pages of 

decision writing.  Complex cases such as this one would consume whole forests in an 

effort to provide such detailed written reasons. 

[26] Rather, the requirement for good reasons is that a decision:  

 decide only what needs to be decided,  

 discusses what must be discussed,  

 considers the evidence so that it is obvious that the decision-maker arrived at a 

transparent, fair and reasoned conclusion.   

[27] Reasons must provide an analysis of the evidence so that the parties, and any 

superior reviewing body, can understand why and how the decision was made, and that it 

is clear that the decision was made upon consideration of relevant evidence, with an open 

mind, and not upon extraneous or irrelevant considerations.   

[28] In discussing the evidence, in my view it is not necessary to refer to all of the 

evidence in a decision.  Rather, the evidentiary basis for the decision must be clear.  

Reasons must also address the relevant law being applied, and how that law applies to the 

facts before the decision-maker, to demonstrate how the decision-maker came to a 

reasoned conclusion. 

(iii) The relevant sections of the Act and Board policy 

[10] For convenience, the applicable sections of the WSIA which governs this matter are: 

Application of certain sections 

27. (1) Sections 28 to 31 apply with respect to a worker who sustains an injury or a 

disease that  entitles him or her to benefits under the insurance plan and to the survivors 

of a deceased worker who are entitled to benefits under the plan. 1997, c. 16, Sched. A, 

s. 27 (1). 

(2) If a worker’s right of action is taken away under section 28 or 29, the worker’s 

spouse, child, dependant or survivors are, also, not entitled to commence an action under 

section 61 of the Family Law Act.  1997, c. 16, Sched. A, s. 27 (2); 1999, c. 6, s. 67 (7); 

2005, c. 5, s. 73 (7). 

Certain rights of action extinguished 

28. (1) A worker employed by a Schedule 1 employer, the worker’s survivors and a 

Schedule 1 employer are not entitled to commence an action against the following 

persons in respect of the worker’s injury or disease: 

1.   Any Schedule 1 employer. 

2.  A director, executive officer or worker employed by any Schedule 1 employer. 

Same, Schedule 2 employer 

(2) A worker employed by a Schedule 2 employer and the worker’s survivors are not 

entitled to commence an action against the following persons in respect of the worker’s 

injury or disease: 

1.   The worker’s Schedule 2 employer. 

2.   A director, executive officer or worker employed by the worker’s Schedule 2 

employer. 
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Restriction 

(3) If the workers of one or more employers were involved in the circumstances in which 

the worker sustained the injury, subsection (1) applies only if the workers were acting in 

the course of their employment. 

Exception 

(4) Subsections (1) and (2) do not apply if any employer other than the worker’s 

employer supplied a motor vehicle, machinery or equipment on  a purchase or rental 

basis without also supplying  workers to  operate the motor vehicle, machinery or 

equipment. 1997, c. 16, Sched. A, s. 28. 

Liability where negligence, fault 

29. (1) This section applies in the following circumstances: 

1.  In an action by or on behalf of a worker employed by a Schedule 1 employer or a 

survivor of such a worker, any Schedule 1 employer or a director, executive officer 

or another worker employed by a Schedule 1 employer is determined to be at fault or 

negligent in respect of the accident or the disease that gives rise to the worker’s 

entitlement to benefits under the insurance plan. 

2. In an action by or on behalf of a worker employed by a Schedule 2 employer or a 

survivor of such a worker, the worker’s Schedule 2 employer or a director, executive 

officer or another worker employed by the employer is determined to be at fault or 

negligent in respect of the accident or the disease that gives rise to the worker’s 

entitlement to benefits under the insurance plan. 

(2) The employer, director, executive officer or other worker is not liable to pay damages 

to the worker or his or her survivors or to contribute to or indemnify another person who 

is liable to pay such damages. 

Determination of fault 

(3) The court shall determine what portion of the loss or damage was caused by the fault 

or negligence of the employer, director, executive officer or other worker and shall do so 

whether or not he, she or it is a party to the action. 

(4) No damages, contribution or indemnity for the amount determined under subsection 

(3) to be caused by a person described in that subsection is recoverable in an action. 

1997, c. 16, Sched. A, s. 29. 

… 

Decisions re rights of action and liability 

31. (1) A party to an action or an insurer from whom statutory accident benefits are 

claimed under section 268 of the Insurance Act may apply to the Appeals Tribunal to 

determine, 

(a)  whether, because of this Act, the right to commence an action is taken away; 

(b)  whether the amount that a person may be liable to pay in an action is limited by this 

Act; or 

(c)  whether the plaintiff is entitled to claim benefits under the insurance plan. 

(2) The Appeals Tribunal has exclusive jurisdiction to determine a matter described in 

subsection (1). 

Finality of decision 

(3) A decision of the Appeals Tribunal under this section is final and is not open to 

question or review in a court. 
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Claim for benefits 

(4) Despite subsections 22 (1) and (2), a worker or survivor may file a claim for benefits 

within six months after the tribunal’s determination under subsection (1). 

Extension of time 

(5) The Board may permit a claim to be filed after the six-month period expires if, in the 

opinion of the Board, it is just to do so. 1997, c. 16, Sched. A, s. 31. 

[11] In this case, Funk’s, Cowell, Castonquay and, as co-applicant, Zurich, pursuant to section 

31 applied to the Tribunal, asserting that Hodges, pursuant to section 28 of the Act, is not entitled 

to commence, nor to continue, the action he brought arising out of the November 18, 2007 MVA 

which occurred in Ontario.   

[12] In addition to the Act, Operational Policy Manual (“OPM”) Document No. 12-04-12, 

“Non-Resident Workers,” is also of assistance.  That Board policy addresses the need for a 

“substantial connection” with Ontario in order to come within the scope of the Act.  OPM 

Document No. 12-04-12 reads as follows:  

Policy 

A non-resident employer who employs an Ontario resident to work in Ontario is an 

"employer" under the Workplace Safety and Insurance Act or the Workers' 

Compensation Act (the Act). In all other cases, a non-resident worker or non-resident 

employer must have a substantial connection with Ontario in order to come within the 

scope of the Act. 

NOTE 

For registration details, see 14-02-02, Registration and 14-02-15, Voluntary Registration. 

Guidelines 

A non-resident worker who works in Ontario normally has a substantial connection with 

Ontario unless the worker's Ontario employment is so minimal that it is merely incidental 

to the worker's employment in another jurisdiction. 

To decide whether a worker has a substantial connection with Ontario, the decision-

maker considers all the surrounding circumstances. In most cases, the major 

consideration is the amount of time that the worker spends working in Ontario. If an 

injured non-resident worker claims benefits under the Act, the decision-maker considers 

the amount of time the worker had spent working in Ontario in the year immediately 

preceding the date of the accident. 

Although each case must be decided on its own facts, it is generally considered that a 

worker who works in Ontario for 

 5 or fewer days in the course of a year usually does not have a substantial 

connection with Ontario 

 6 to 10 days in the course of a year may have a substantial connection with 

Ontario if the surrounding circumstances suggest that such a connection exists 

 11 or more days in the course of a year usually has a substantial connection with 

Ontario. 

When applying these time frames, the decision-maker considers whether the worker 

worked in Ontario for the entire day or for only several hours. 

Other factors include: 
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 whether the worker also makes similar trips to other jurisdictions outside the 

home jurisdiction 

 whether trips to Ontario are regularly scheduled or anticipated 

 whether the worker simply passes through Ontario or actually performs 

employment functions in the province 

 whether trips to Ontario are strictly for employment purposes or whether they 

also have a personal component 

 the place where the contract of employment was made 

 the place where the worker is paid, and 

 whether, if Ontario residency status is doubtful, the worker would have worker 

status under workers' compensation legislation in another jurisdiction. 

Application date 

This policy applies to all decisions made on or after September 1, 1990, for all accidents. 

Document history 

This document replaces 12-04-12 dated October 12, 2004. 

References 

Legislative authority 

Workplace Safety and Insurance Act, 1997, as amended 

Sections 2(1), 131(1) 

Workers' Compensation Act, R.S.O. 1990, as amended 

Sections 1(1), 72(1)… 

[13] It appears to be well-settled law that, while Board policies do not bind the Tribunal in 

right to sue applications, they are nevertheless persuasive.  Moreover, these should not be 

departed from unless there is good reason to do so.  In the matter before me, I see no basis to 

depart from OPM Document No. 12-04-12 which, in the main, is consistent with the bulk of the 

Tribunal’s case law in such matters.   

(iv) Discussion of the evidence and conclusions 

[14] It is not in doubt that Hodges, an Ontario resident, was employed by an Ontario entity 

and was driving a truck in the course of his employment when the MVA unfortunately occurred 

on November 18, 2007.  The question in far greater dispute in the course of the hearing and in 

the subsequently offered submissions was the status of Funk’s, Castonquay and Cowell. 

[15] In my view, the evidence is persuasive that Castonquay was ultimately an employee of 

Funk’s, even though the particular truck which was involved in the accident was owned by 

Cowell.  Castonquay was, at the time of the accident, a trainee truck driver who was learning the 

business of Funk’s, an established transport trucking firm incorporated in the province of 

Manitoba.  Castonquay also resided in Manitoba.   

[16] It is, in my view, not controversial that Cowell also was, if not employed, then at the least 

a dependent contractor in law.  For that conclusion I rely on the testimony of the witness 

Schroder, discussed ahead in these reasons.  
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[17] There was greater disagreement amongst counsel (not surprisingly given the facts and the 

positions taken in this hard-fought litigation) as to whether it was the status of the applicants or 

of the respondent which mattered when considering the “substantial connection” test.  The 

applicants argued, in essence, that if Hodges had a “substantial connection” to Ontario, then the 

status and connection of Funk’s really mattered very little.  Following through that position, it 

was urged that the position of Hodges would be sufficient to decide the application.   

[18] This was seemingly the conclusion of the Tribunal in Decision No. 1860/07, dated 

December 17, 2007.  In that decision the Vice-Chair opined that OPM Document No. 12-04-12 

“appears to address non-resident status in the context of a non-resident’s right to claim benefits 

under the Act”.  Yet in my view, while it can be said that “some” Tribunal decisions conclude 

that the “substantial connection test” need not be considered unless it involves the status of a 

non-resident plaintiff, as was articulated by Tribunal counsel in her submissions, that is not the 

definitive test.   

[19] The above discussion may leap ahead over what I believe the parties well understand: an 

important question is whether the non-resident applicants in this case have a “substantial 

connection” to Ontario in order to bring themselves within the ambit of the Act’s immunity from 

suit.  Long ago the British Columbia Court of Appeal in the British Airways Board v. Workers’ 

Compensation Board, 1985 CanLII 758 (BC CA), made clear that, in order for there to be 

coverage under the applicable legislation, employees must have more than a transitory presence 

in the province.  Rather, they must have a real and substantial connection in the province in order 

to “bring themselves within the constitutional reach of the Workers’ Compensation Act”.   

[20] In the British Airways case, in finding that the employees of British Airways were not 

covered by the British Columbia Workers’ Compensation Act, the Court of Appeal stated in part 

as follows: 

The Act cannot apply to these employees.  The scheme of the Act is to secure civil rights 

of workers in the province.  The Act does not apply to persons, such as these employees 

of British Airways, who do not have a sufficient connection with the province to bring 

them within the legislative competence of the province.  These employees do not have a 

sufficient connection with the province to bring them within the constitutional reach of 

the Workers’ Compensation Act, because their residents [sic] and usual place of 

employment is in the United Kingdom, where their contract of employment was made 

and where they are paid.  They only have a transitory presence in the province and no 

substantial connection with it.   

[21] In the within case, the applicants argue in essence that that it does not matter what Funk’s 

(and the individual defendants’) connection is or is not to Ontario.  Rather, given that Hodges has 

the connection as an Ontario resident and a worker in the course of his employment, his lawsuit 

must be barred.   

[22] It is important to outline my finding that both Hodges, as a worker in Ontario, and 

Castonquay, were in the course of their respective employment when the accident unfortunately 

occurred.  Hodges was clearly employed by a Schedule 1 employer.   

[23] Funk’s is not an employer listed in the province of Ontario.  Yet that does not end the 

enquiry.  In my view it is clear that Funk’s is performing an activity, transporting livestock for 

example, that could be classified within Schedule 1 of the Ontario Act.  Accordingly, I agree 

with the conclusion set out in Tribunal Decision No. 334/07 that because an employer is not 
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registered with the WSIB, this fact “is not a bar to a successful application”.  Tribunal 

Decision No. 334/07 in that regard states as follows: 

[6] As noted above, the fact that an employer is not registered with the Ontario 

Board is not a bar to a successful application.  In my view, by operating its log hauling 

business, Quebec Inc. was engaged in an industry capable of being classified in Schedule 

1 (see for example Rate Group 570: General Trucking, CU Code 4565-000 Forest 

Products Trucking) and therefore, its failure to register with the Ontario Board is 

irrelevant in determining whether Charest was a worker of a Schedule 1 employer at the 

time of the accident[emphasis added]. 

[24] Moreover, Hodges’ status, while clear, in my view does not determine this matter.  It is 

rather the status of Funk’s which I find leads to my conclusion.  

[25] What I found ultimately to be determinative was the testimony of Schroder, and the 

documents tendered which corroborated his testimony.  Schroder, who was, in 2007, the 

manager of driver services for Funk’s but who had not held that role since November 2011, in 

my view was a credible witness.  Moreover, given that he was no longer employed by Funk’s, 

there was no reason for him to dissemble, and indeed counsel did not suggest that he did 

dissemble.  I found that he gave his evidence in a credible fashion, which again was corroborated 

on points which I found to be significant.   

[26] Schroder described Funk’s operations in the province of Ontario.  He also testified that it 

was his responsibility to hire drivers as well as to recruit owner/operators, and to train and orient 

new drivers including with the handling of livestock.  The trucks, approximately 35 of them in 

2007 were, pursuant to Schroder’s testimony, operated under Funk’s CVOR, and as directed by 

Funk.  Truly, there was little entrepreneurship involved.  Even if an individual owned his truck, 

as did Cowell, he was nevertheless directed by Funk’s, including through Schroder.  

[27] Schroder also confirmed that Castonquay was a “direct employee of Funk’s, paid by 

Funk’s directly”.   

[28] In addition to transporting livestock, Schroder described how Funk’s performed the 

delivery of refrigerated goods from the USA to Toronto, as well as loaded animals at Toronto’s 

Lester B. Pearson Airport for shipping to other jurisdictions in the United States and Canada.   

[29] Schroder described how the trucks would be fueled in Ontario and would overnight in 

Ontario from time to time.  Tab 3 of exhibit 3 described the allocation of fuel tax according to 

the miles driven in each province.  Ontario was the second highest province in the list.  After 

Manitoba, in 2006 and 2007 Funk’s trucks spent significant time in Ontario. 

[30] Exhibit #19 listed the drop-offs in Ontario at various farms.  This multi-page document 

set out numerous drop-offs at numerous farms in those years.  The final page noted that there 

were 278 trips to Ontario for delivery purposes.  This document was not challenged in any 

credible fashion.   

[31] Exhibit #20 listed the Ontario pick-ups, which would consist of loading either livestock 

or freight product.  Again, this list which covered 2006 was significant, with at the end 310 pick-

ups and 276 specific pick-up trips (there can be more than one pick-up in a trip, apparently). 

[32] Exhibit #21 set out the 2007 drop-offs in Ontario.  Again, the final page of this lengthy 

document summarized that there were 254 total deliveries and 165 trips for delivery purposes to 

Ontario.   
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[33] Schroder also described the fact that drivers would occasionally have to take hotel rooms 

in Ontario, purchase fuel in Ontario, as well as wash the trucks out in Ontario.  Tab D of exhibit 

3 set out the Ontario delivery and pick-up data for 2006, 2007 and 2008.  Tab F of exhibit 3 set 

out that Funk’s spent approximately $62,000 in Ontario at a stockyard, a truck wash, and various 

other business entities.  This does not reflect incidental expenses such as hotel rooms.   

[34] Schroder testified that Funk’s also used a company in Thunder Bay for the feeding of 

livestock when transporting cattle.  Tab G of exhibit 3 listed the various Ontario companies with 

whom Funk’s dealt.  While the list is lengthy, it does not specify amounts.   

[35] Overall, when I consider this evidence, which again I find was generally reliable, it is 

difficult to conclude that Funk’s was anything other than an actor within the Ontario economy, 

contributing to and participating in the Ontario economy, not simply “passing through the 

province” as a transient and adding no value.   

[36] Tribunal Decision No. 334/07, when relying upon an earlier case, set out the matter quite 

well.  Tribunal Decision No. 334/07 stated in that regard as follows: 

[12] As noted in the policy, in order for non-resident parties to be brought within the 

scope of the Ontario legislation, it must be established that they have a “substantial 

connection” with Ontario.  The “substantial connection” or “sufficient connection” test 

has been addressed in a number of prior Tribunal decisions, virtually all of which have 

adopted and applied the reasoning of the British Columbia Court of Appeal in British 

Airways Board v. Workers’ Compensation Board (1985), 17 D.L.R. (4th) 36.  One 

particular Tribunal decision, Decision No. 12/92 noted: 

Similarly, our reading of the Tribunal decisions cited above suggests a consistent 

conclusion that a non-resident worker who is involved in an accident in Ontario 

will be considered to be subject to the Act unless he/she was simply passing 

through the Province.  That, in our view, is the essence of the word “transitory”.  

It implies a journey through a particular place without any significant interaction 

with that place. 

In the opinion of this Panel, what demarcates the transitory worker from a worker 

who has a substantial connection is whether that worker, during the course of his 

travel through Ontario, participated in the commerce of the province for the 

purpose of advancing his employer’s business in Ontario.   

[37] In my view, at the relevant time in 2007 Funk’s had an established substantial connection 

to Ontario.  That is what immunizes it from suit.  Thus, while I reject the argument that one only 

need examine the plaintiff’s connection, in this case considering the connection of both plaintiff 

and defendant, that substantial connection clearly is established for these parties.   

[38] If Funk’s had no connection but was merely passing through or transient to Ontario, then 

my conclusions would be different, and the lawsuit would be allowed to continue.  Yet, for 

reasons discussed above, my conclusion is that Funk’s had the substantial connection to allow it 

to obtain protection from the Act.  

[39] As to Castonquay and Cowell, in my view their connections are akin to that of their 

employer, Funk’s.  Addressing in particular Castonquay, it matters not that he, a new driver 

trainee with at that time no history of travelling to Ontario for work purposes, did not have the 

substantial connection with this jurisdiction.  His employer did.  For the purposes of the 

legislation, in my view the status of the employer is determinative of whether or not there exists 

the connection.  That leads to greater certainty and predictability of result, rather than in one case 
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a new employee being deemed to lack the substantial connection even if his/her employer had it, 

while in the other case involving an older employer, with prior travel to Ontario, that connection 

being upheld.  Such would be a patch-work result, more reliant on luck of the draw, than on any 

principle.  I conclude that the better approach is to determine the connection, or lack thereof, of 

the individual employees based on the facts involving their employer.    

[40] In this case when considering OPM Document No. 12-04-12, there is a substantial 

connection to Ontario for both the applicants and the respondent.  The parties were workers of 

either a Schedule 1 employer or of an employer capable of being registered by the WSIB, as 

discussed above.  Accordingly, given my conclusions, it must be that Hodges’ lawsuit is barred 

pursuant to the Act.   

[41] As requested by the co-applicant, while Hodges may not sue, he may claim WSIB 

benefits pursuant to the applicable sections of the Act, which I note set out a time limit in that 

regard. 

[42] My thanks to all counsel for their thorough presentation of this matter.  
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DISPOSITION 

[43] The application and co-application are granted.  The respondent has no right to sue but 

may claim WSIB benefits arising out of the November 18, 2007 MVA.   

 DATED:  May 22, 2015 

 SIGNED:  J. Josefo 

 

 


