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REASONS 

(i) Nature of the Appeal 
[1] The worker appeals two final decisions of the Workplace Safety and Insurance Board 

(hereinafter referred to as the “WSIB” or “the Board”):  

• Appeals Resolution Officer  (“ARO”) dated July 17, 2002.  That decision 
concluded that the worker was not totally disabled by his compensable panic 
attacks/anxiety condition between January 16, 1995 and April 18, 2002.  The 
worker was found to be entitled to temporary partial benefits (50%) from 
January 16, 1995 to April 18, 2002.   

• Regulatory Claims Officer (“RCO”) dated May 3, 2004.  This decision relied in part 
upon video surveillance evidence to conclude as follows: 

1. The worker had recovered from his compensable condition as of June 
17, 1996 and benefits paid after that date were inactivated.   

2. The worker failed to report a material change in circumstances as of 
June 26, 2001.  As a result, benefits paid after that date were revoked and a 
benefit-related debt in the amount of $19,074.48 was created.   

3. The worker did not have a permanent impairment and was not entitled to a 
non-economic loss (NEL) award.   

4. The worker did not have entitlement for a Hepatitis C condition as related to 
his compensable panic attacks.  

5. The worker did not have entitlement for a low platelet count condition as 
related to his compensable panic attacks. 

[2] The worker testified under oath.  The worker’s wife also testified under oath.  
Ms. Zigomanis of the Tribunal Counsel Office assisted the Panel by questioning the witnesses 
and making legal submissions.  The Panel advised the worker at the outset of the hearing that 
Tribunal counsel lawyers take a neutral role in appeals and do not participate in the decision-
making process.   

(ii) Basic background facts1 

[3] Generally speaking, the worker’s claim relates to exposure to fumes in the course of his 
employment with a manufacturer of vinyl products.  In particular, the worker’s claim related to 
exposures during two “burn-ups” in the workplace in May and August 1992.  The worker 
claimed that these exposures caused him to develop a panic disorder, characterized by frequent 
panic attacks.   

                                                 
1 This Panel issued an interim decision which set out the background of this appeal.  That background information is 
reproduced here for ease of reference.    
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[4] The Board denied the worker’s claim, and the worker appealed to the Tribunal.  In 
Decision No. 774/98I, a differently constituted Panel of the Tribunal allowed the worker’s appeal 
in part as follows: 

 The worker is entitled to compensation for a panic disorder arising out of and in the 
course of his employment.   

 Benefits are denied from September 4, 1992 to December 8, 1992. 

 The worker is entitled to full benefits for temporary disability from December 8, 1992, to 
April 23, 1993.  

 Benefits are also denied from April 23, 1993, to January 1, 1994.   

 The Panel will decide the issue of further benefits for the panic disorder after deciding 
entitlement for the worker’s Hepatitis C condition, diagnosed on June 23, 1994.   

 The Panel will reconvene to hear the hepatitis appeal as a separate issue.  

[5] The worker’s appeal was considered further in Decision No. 774/98I2.  In that decision, 
the Panel noted that the worker’s entitlement for panic disorder was granted pursuant to the 
Board’s Chronic Pain Disability (CPD) policy.  The Panel also reconsidered its decision to limit 
the worker’s benefits, and granted ongoing entitlement to benefits after January 23, 1994.  The 
nature and extent of the worker’s ongoing entitlement to benefits was remitted to the Board for 
determination, without prejudice to the worker’s right to appeal the Board’s findings.  In 
Decision No. 774/98I2, the Panel also gave the worker three months to consider whether to 
pursue entitlement for Hepatitis C.  The Panel noted in the decision that the worker’s claim for 
Hepatitis C related to a different employer.  The appeal on the Hepatitis C condition was to be 
considered withdrawn if the worker did not inform the Tribunal otherwise.  There is no further 
Tribunal decision on the Hepatitis C condition, and it appears that this aspect of the appeal was 
abandoned at the Tribunal level.   

[6] Further to the Tribunal’s previous decisions, the worker returned to the Board to pursue 
his entitlement to benefits after January 23, 1994.  The worker was interviewed by a Board 
investigator on September 4, 2001, and reported that he had not worked since 1992.  He also 
stated that his panic attacks were usually triggered by smells like strong chemical odours, such as 
new plastic, cigarette or cigar smoke and occasionally food smells.  As noted above, the Board 
concluded that the worker was partially disabled and entitled to temporary partial disability 
benefits from January 23, 1994 to April 18, 2002.  In July 2002, the ARO denied the worker’s 
request for full benefits from January 1994 to April 2002.  The worker filed an appeal from this 
decision with the Tribunal.   

[7] As of April 19, 2002, the worker participated in labour market re-entry (LMR) activities 
and full benefits were restored.  The worker underwent a psychovocational assessment and had 
contact with LMR providers.  The worker expressed an interest in operating his own business, 
such as a frozen meat shop.  At the psychovocational testing, the worker reportedly stated that he 
was not interested in upgrading or retraining, and preferred to pursue employment in which he 
could control his environment, such as opening his own frozen meat business.  According to the 
Plan and Proposal dated March 1, 2002, the worker expressed an interest in a suitable 
employment or business (SEB) goal of Construction Estimator, which would have required skills 
training.  The Claims Adjudicator did not approve of this goal because of the variability of work 
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environments involved in this job.  The Claims Adjudicator preferred a “direct-entry” SEB that 
would not require upgrading or training.  Accordingly, the Rehabilitation Case Manager 
identified a SEB goal in “Other Elemental Sales Occupations (Telephone Solicitor)”, with 
projected earnings of $9.45 per hour.   

[8] The LMR Plan called for a period of job search skills training, as well as a sponsored job 
search.  The worker stopped participating in LMR and his full benefits stopped on 
October 1, 2002.  The worker was given a 1.09% FEL award from October 1, 2002 to 
October 1, 2004.  The worker disputed the calculation of the FEL award, arguing, in part, that the 
CPP deduction was incorrect because it included the amount he received for his children.   

[9] In December 2002, the Board advised the worker that his case had been investigated by 
the Special Investigations Branch.  The worker was the subject of video surveillance for 11 days 
from June 18 to June 28, 2002.  The Regulatory Claims Officer spoke with the worker on 
March 25, 2004.  The worker stated that he was going through extreme stress at the time of the 
video surveillance and thought it would help to take his mind off things by tagging along with 
his brother.   

[10] As noted above, the RCO issued a decision dated May 3, 2004.  The RCO reviewed 
video surveillance evidence and noted, among other things, that the worker was seen in 
proximity of people smoking and fuelling up his vehicle at a gas station.  The RCO concluded 
that the worker had misrepresented the extent of his disability by stating that his panic attacks 
were triggered by chemical smells such as cigarette smoke and strong chemical smells.  The 
RCO also noted comments in a family doctor’s report of February 22, 2002, which suggested 
that the worker was working doing roofing estimates in November 1999.  The RCO concluded 
that the evidence showed that the worker was not as disabled as he had represented to the Board 
on previous occasions.  The RCO concluded that the worker achieved full recovery from his 
panic disorder as of June, 1996, the date of report from Dr. Ross, psychologist.  The RCO also 
found that the worker failed to report a material change in circumstances and all benefits paid 
after June 26, 2001, were inactivated, resulting in an overpayment of almost $20,000.00.  All 
other benefits were cancelled.   

[11] Entitlement for Hepatitis C and a low platelet count (diagnosed as thrombocytopenia) 
was denied.   

[12] The worker had attended a NEL assessment on September 10, 2002.  Pursuant to the 
RCO’s decision, the NEL assessment was rendered void and the worker did not receive a NEL 
award.   

[13] The RCO’s decision is considered to be a final decision of the Board and the worker filed 
an appeal from this decision to the Tribunal.   

[14] The hearing was scheduled to proceed on August 11, 2005, but the Panel found that it 
was necessary to adjourn the hearing to complete the record.  The Panel set out its directions in 
Decision No. 1476/05I (September 8, 2005).  The Panel also noted that the worker needed to 
clarify his claims for entitlement for Hepatitis C and thrombocytopenia.   
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[15] Following the Panel’s interim decision, the WSIB provided the following information, 
which was compiled in Post-Hearing Addendum No. 1: 

• Surveillance videotapes; 

• Transcript of the surveillance videotapes; 

• Updated Policy Package relating to RCO decision of May 3, 2004 (said to 
supersede the prior policy package letter); 

• Complete Special Investigations Branch (SIB) file; 

• Clarification of criminal charges; 

• FEL decision letter of October 2002; 

• NEL file.   

[16] The SIB closure report indicated that a Justice of the Peace (“JP”) dismissed all charges 
against the worker in a judgment read on March 11, 2005.  Ms. Zigomanis obtained a copy of 
that judgment and it was added to the record.  The JP heard testimony from 13 witnesses, 
examined 29 exhibits and viewed the video surveillance tape.  In a lengthy judgement, the JP 
dismissed the five charges against the worker.  The JP specifically found that the worker was not 
guilty of failing to notify the WSIB of a material change in circumstances.  As a result of this 
judgment, the WSIB did not pursue the benefit-related debt that had been created.  The WSIB 
Prosecutor stated his opinion that the JP’s opinion was not appealable, and it appears that no 
appeal was taken.  However, the RCO’s decision remained in effect.   

(iii) Key medical opinions 

[17] The early medical reports were reviewed in the Tribunal’s previous decisions.  For the 
purposes of this decision, there are several more recent medical reports that are particularly 
important.   

[18] Dr. S. Ross, psychologist, saw the worker on two occasions, first in 1996, then again in 
2002.  In 2002, the RCO determined that the worker had recovered by the date of Dr. Ross’s 
report of June 1996.  In June 1996, Dr. Ross reported in part as follows:  

 Results from a psychological assessment would suggest a diagnosis of Post-Traumatic 
Stress Disorder.  This is based on the obvious linking of his episodic stress attacks to the 
“triggered” reminders of his reported industrial accident. 

 … 

 In conclusion, Post- Traumatic Stress Disorder is a preventable and treatable condition.  
It can be “triggered” by any associated stimuli from a situation involving terror and 
helplessness.  Considering the likelihood that [the worker] was vulnerable to PTSD 
symptoms prior to the stated industrial incident, it may be hypothesized that his anxiety 
attacks were exacerbated in the least, if not directly resulting from (as assumed in 
forwarded prior assessments) this incident.  It is also clear that [the worker] has no 
interest in returning to his former employer and that treatment with this objective would 
be of doubtful worth.  As long as he continues to report anxiety attacks resulting from 
smells, it is unlikely that he would agree to any treatment with a focus on him returning 
to an occupation that is not of his choice.  Recommendations would suggest that [the 
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worker] be allowed to pursue his own vocational dreams, which include self-employment 
and which would be assisted by a compensatory settlement.  This would provide him the 
recognition, respect and financial means to let go of this troublesome conflict; prevent 
additional treatments and assessments unwanted by him; and, allow him to get on with 
his life. 

 In regards to psychological treatment, [the worker] is not in crisis at this time and seems 
more focused on resolving his legal/compensatory problems than he does on relief from 
PTSD symptomatology.  Psychological treatment, which is dependent on the motivation 
on the client, might be advisable in future when his current concerns have been 
alleviated. 

[19] Following Decision No. 774/98I2, the WSIB sent the worker to the psychological trauma 
program at Sunnybrook and Women’s College Health Sciences Centre for an opinion regarding 
the severity of his current symptomatology, the DSM-IV diagnoses, his capacity to return to 
work, prognosis for long-term return to employment, and recommendations regarding any 
further treatment.  Dr. B. Dorian, psychiatrist, interviewed the worker on February 27, 2002 and 
reviewed the medical reports.  In her report of April 2, 2002, Dr. Dorian described the worker’s 
symptoms as follows: 

 [The worker] states that his first episode of psychiatric symptomatology occurred in May 
1992 when he was standing beside a grinding machine that had had a small “burn-up” of 
vinyl siding.  He initially began to feel unwell and uneasy which was followed by an 
overwhelming sense of fear and doom, and almost immediately associated with sweating 
and severe diarrhea.  These symptoms recurred on approximately a bi-weekly basis until 
August 24, 1992 when he was exposed to a large “burn-up” of vinyl material and fumes 
permeated throughout the plant in which he was working.  He was working 
approximately 50 feet from the burning machine for approximately 12 hours with a fan to 
provide some clearing of the area.  He felt that this was not a good situation, however at 
the time he had no specific feeling of fear or threat.  However, he woke up the next day 
with multiple symptoms including tremulousness, burning in his throat, diarrhoea and 
extreme anxiety.  An initial presumptive diagnosis of strep throat was made and he 
received antibiotics.   

 However, his symptoms did not resolve and he was incapacitated for a number of 
months, unable to care for himself and having daily panic attacks.  These consisted of the 
abrupt onset of flushing, shaking, diarrhoea, a sense of terror and wishing to be alone.  
These occurred spontaneously initially, at times waking [the worker] from sleep.  
Subsequently, they became more clearly triggered by any type of smoke, e.g., his father-
in-law’s pipe or the smell of a car turning on or that of new plastic.  He recalls on one 
occasion attempting to go away for the weekend and sleeping in a new tent with a 
prominent plastic chemical smell.  He woke up with sudden diarrhoea, flushing and panic 
associated with chest tightness and the fear that he was having a heart attack.  He was 
taken to St. Catharine’s hospital and he was found to have hypertension associated with 
ventricular atopic beats which resulted in a number of cardiac investigations, however no 
specific cardiovascular or respiratory etiology was determined.   

 Subsequently, [the worker] developed anticipatory anxiety and avoidance of areas that he 
associated with specific smells, smoke or reminders of his industrial exposure.  He had  a 
brief trial of return to work at his accident employer in December 1992, however he had a 
severe attack after one hour and has not returned.  He was treated initially by his family 
doctor with Alprazolam and has continued this intervention, as suggested in his various 
psychiatric consultations.  In addition, he had trials of relaxation therapy and some 
cognitive/behavioural intervention.  He also had a brief trial of Fluoxetine, however he 
had side-effects to this medication, particularly increased agitation and hypertension.   
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 [The worker] says that he continues to have regular panic attacks through to the present 

day and these occur approximately once per week.  The attacks may last up to one hour 
or more and he frequently takes 1-2 days to recover from them.  The attacks are most 
frequently triggered by specific smells, particularly that of smoke, perfume, plastic or 
other chemicals.  He cannot tolerate the smoke from car engines for instance, and 
regularly avoids going out alone as a consequence of his fear of panic attacks.  If he does 
encounter any chemical smells or smoke unexpectantly, he immediately develops a panic 
attack, and has to escape the area.  In addition, [the worker] continues to be awakened 
periodically in the middle of the night with a spontaneous panic attack.  Each attack is 
characterized by a feeling he is going to die, cold sweats, flushing, spontaneous and rapid 
diarrhea, palpitations, tachycardia, a sense of depersonalisation and derealization, 
shortness of breath and chest pain.  As a consequence of his attacks he has become highly 
dependent on his wife as she soothes and reassures him and helps him get through each 
attack… 

[20] Dr. Dorian provided the following DSM-IV diagnoses: 

 Axis I Panic Disorder with Mild Agoraphobia.  There is specifically no evidence of 
PTSD. 

 Axis II No Specific Personality Disorder; Issues related to control, self-promotion and 
preoccupation with grievances 

 Axis III Hepatitis C, ?asthma 

 Axis IV Chronic financial and marital stress 

 Axis V GAF = 65 

[21] Dr. Dorian noted that immediate and severe diarrhea as an initial symptoms of panic 
disorder was extremely rare in spontaneous panic attacks, however, was much more 
characteristic of attacks stimulated by toxic substances.  Dr. Dorian concluded that the worker 
was completely disabled for work involving exposure to smoke or toxic chemicals or similar 
environments.  However, from the point of view of his psychiatric disorder, he was otherwise fit 
to engage in an LMR process.  Dr. Dorian recommended beginning with a part-time LMR 
program, which could be graded over time until he returned to work on a full-time basis.  
Dr. Dorian also recommended six to eight sessions of cognitive/behavioural therapy with a 
registered psychologist to support his ability to control his anticipatory anxiety, decrease his 
avoidance and deal with his attacks when they occur.   

[22] The WSIB again referred the worker to Dr. Ross, who provided a report dated 
June 14, 2002.  Dr. Ross administered a psychological assessment, and noted that some validity 
indexes indicated that the worker may not have answered in a completely forthright manner.  His 
pattern of responses suggested that he tends to portray himself as being relatively free of 
common shortcomings to which most individuals would admit, and appeared reluctant to admit 
to minor faults.  According to Dr. Ross, the worker “clearly stated that he has absolutely no 
interest in and motivation for treatment.”  “Diagnostic possibilities” included Somatization 
Disorder (Axis I) and Mixed Personality Disorder with borderline, paranoid, histrionic features 
(Axis II).  As in his report of June 1996, Dr. Ross “strongly recommended that WSIB do 
whatever possible to settle/end their relationship with [the worker] as he definitely does not 
appear to be in need of or have any interest in rehabilitation.”   
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[23] The RCO’s decision indicates that Dr. Ross reviewed the surveillance evidence.  The 
RCO noted as follows: 

 Dr. Ross also reviewed the surveillance evidence in your claim and provided his 
professional medical opinion on the contents.  Dr. Ross responded on December 18, 2002 
and confirmed that the video evidence did not show any significant physical distress.  
The most recent psychological assessment did not indicate your condition was a 
significant issue for you at this time.  He also stated that in his 10 years of specializing in 
the assessment and treatment of Post-Traumatic Stress Disorder, he had never seen a case 
with symptoms such as yours.    

[24] There are no further written reports from Dr. Dorian on file.  However, the JP’s judgment 
indicates that Dr. Dorian testified at the hearing into the criminal charges against the worker.   

[25] Dr. S.S.A. Waldenberg, psychiatrist, examined the worker for the NEL assessment in 
September 2002.  Dr. Waldenberg reviewed the file and interviewed the worker, and reported in 
part as follows: 

 From the information, and from my interview with [the worker] I learnt that he gradually 
developed anxiety symptoms beginning in his work place in the early part of 1992.  The 
attacks consisted of feelings of anxiety, increasing to panic associated with flushing, an 
urge to have his bowels open with diarrhea, sweating, shaking, feeling weird, feeling as 
though his blood pressure is raised with palpitations, shortness of breath and marked 
distress.  The panic attack usually stays at its peak for something between ten and thirty 
minutes, but he remains in a state of heightened anxiety afterwards for a variable length 
of time.  Anything from a few hours to a couple of days.  Currently, he is still getting 
attacks of this kind, which wake him from sleep, usually about three times weekly, he is 
also liable to get these attacks at any time when out of the home.  As they are 
accompanied by explosive diarrhea, he feels quite insecure in going out and is in many 
ways substantially house bound.  He will go out if he has to, for instance, for medical 
appointments, but he tries to avoid going out for other engagements, such as social events 
or even things like watching his children play sports.  The attacks out of the home are 
sometimes triggered off by unusual smells to do with smoke, such as cigar smoke, or 
fumes from the operation of a vacuum cleaner at home.  He attributes the connection with 
smoke to the fact that the attacks seem to be related to the fumes from the production of 
vinyl siding at the factory where he was working at the time the symptoms began.   

 Following the attack, he seems to be on a kind of roller coaster of anxiety afterwards.  At 
the time of the attack, he fears dying, though is somewhat less convinced of this now, 
having been through many such attacks over the course of the last ten years.   

[26] Dr. Waldenberg stated the diagnosis according to DSM IV TR as follows: 

 Axis I: Panic disorder with agoraphobia 

 Axis II: No diagnosis 

 Axis III: Hepatitis C, various traumatic injuries, thrombocytopenia 

 Axis IV; Current stressors unknown, seems sensitized to smoke following exposure at 
work. 

 Axis V: GAF 50, past year 50.   

[27] Dr. Waldenberg noted that the worker took Alprazolam four times per day.  The worker 
stated that he drank alcohol occasionally, prior to going out somewhere, or else took an extra 
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Alprazolam tablet.  Dr. Waldenberg concluded that the worker was moderately impaired for 
NEL purposes.    

(iv) The RCO’s decision 

[28] In reaching his conclusions, the RCO relied largely upon statements attributed to the 
worker and video surveillance evidence.   

[29] The RCO noted that two memoranda on file indicated that the worker stated that his 
panic attacks were triggered by cigarette smoke, among other things.  In a memorandum dated 
August 28, 2001, a WSIB Operations Manager stated in part: 

 I also took the opportunity to discuss RTW goals with the worker.  Worker indicated he 
is quite disabled by the panic disorder – was just in emerg yesterday with a panic attack.  
These attacks are triggered by exposure to things like cigarette smoke, new car smell, 
new carpet smell, dry air outdoors and so on.  He is developing asthma type problems and 
is on a puffer.  He hasn’t worked or looked for work since 1994… 

 He expressed interest in entering some kind of a vocational rehab program.  When I 
asked what he thinks he might be able to do he replied “sales” though couldn’t be 
specific.   

[30] The RCO also relied upon a Claims Adjudicator’s memorandum dated 
September 20, 2001.  That memorandum cited the investigator’s interview, which noted that the 
worker’s panic attacks were triggered by strong chemical odours such as new plastic, cigarette or 
cigar smoke or occasionally even food smells in a restaurant.   

[31] The RCO noted that Dr. Dorian reported on April 2, 2002 that the worker said that 
attacks were triggered by specific smells, particularly that of smoke, perfume, plastic or other 
chemicals and he could not tolerate smoke from car engines. 

[32] The worker was scheduled to attend an LMR assessment on June 19, 2002.  He attended 
at the building, but stated that he suffered a panic attack at the office where the assessment was 
to take place.  He describe suffering chest and shoulder pain, rash, breathing difficulties and the 
runs.  The worker attended the re-scheduled LMR assessment on June 26, 2002.   

[33] The RCO noted inconsistencies in the worker’s report of his intake of alcohol.  For 
example, he advised the nurse case manager that he had not touched a drop of alcohol in ten 
years, but advised his family doctor in August 1998 that he consumed beer occasionally.  The 
videotape surveillance appeared to show him drinking alcohol.   

[34] The RCO described the following “irregularities” based upon video surveillance for 11 
days from June 18, to June 28, 2002: 

• On June 18, 2002, you are seen driving a late model Ford pick-up truck.  You are 
seen later in the day standing beside your brother who is clearly seen smoking a 
cigarette.  You are seen entering a Legion Hall with your brother and sitting on a 
barstool. 
 
The private investigator that took the videotape noted that you were seen drinking a 
mixed drink and that at least two patrons in the bar (one seated beside you) were 
smoking. 
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After leaving the Legion, you sat in the passenger seat of a white van and your 
brother lights up another cigarette.  

• On June 19, 2002, between the hours of 2 PM and 3:44 PM, you are seen carrying 
shovels and loading small trees and shrubs into the rear of the pick-up truck.   
 
You are seen entering a tavern and sitting at a table in the tavern later that afternoon.  
The investigator mentioned he observed you having mixed drinks and your 
acquaintance is seen smoking in close proximity to you.  This is also the day that you 
claimed to have suffered a panic attack while waiting for your LMR assessment.  
The assessment did not happen that day because of your presentation.   

• On June 20, 2002, you are seen moving and lifting cabinets from a house into a 
white van. 

• On June 24, 2002, you are again seen as a passenger in the white van, which now 
bears the signage “[I.] Decorating.” 2   You are seen exiting a beer store with a 12 
pack of beer and some ice.  From 12:53 PM to 1:14 PM you are seen carrying 
several large green garbage bags and placing them into the white van.  You are later 
seen dumping these contents into a receptacle.  At 3:21 PM that afternoon, you are 
again seen exiting a beer store with a case of beer (6 pack?) in your hands. 

• On June 25, 2002, you are seen standing next to a person who is smoking a cigarette. 
You are seen seated in the office of…an auto repair shop owned by your wife. 

• On June 27, 2002, you are seen driving the Ford pick-up and fuelling up at a self-
serve gas station in close proximity to the fuel hose and gas tank.  No ill effect was 
noted during this activity. 
 
Later that day you are seen again standing in the doorway at [the auto repair shop] 
and leaving the shop in a green truck loaded with trees.  You return to the shop in the 
same truck about two hours later.    

[35] The RCO also relied upon some statements taken from a report from Dr. C. Thomson, 
dated February 22, 2002.  Dr. Thomson had been the worker’s family physician since December 
1995, and the Claims Adjudicator requested a summary of the worker’s treatment.  In a notation 
of August 1996, the worker reportedly informed Dr. Thomson that he fell off a roof while 
helping with some roofing.  He was seen in emergency for soft tissue injuries to the left shoulder.   

[36] The RCO also referred to a notation for November 11, 1999.  Dr. Thomson noted that the 
worker had a panic attack at a mall so he went home and took a pill and a shower.  He had been 
doing estimates for roofing jobs for a friend and that increased his stress.  He was also doing 
some work unloading shingles, according to the report.    

[37] The RCO referred Dr. Ross’ report dated June 14, 2002.  According to the RCO, the 
worker stated that even activities like cutting grass and car exhaust fumes triggered his 
symptoms.  The RCO concluded:  “I believe this to be an indication of your motivation to 
misrepresent your level of impairment to the WSIB to collect benefits.  My impression after 
reviewing this information is that there is no significant impairment left to treat.”   

                                                 
2 The name has been anonymized to protect the parties’ confidentiality.   
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[38] The RCO noted that the worker advised Dr. Waldenberg, the NEL assessor, that his panic 
attacks usually stayed at their peak for ten to 30 minutes, but that he remained in a state of 
heightened anxiety for a few hours to a couple of days.  The worker stated he only went out of 
the house when he had to for medical appointments.  In the RCO’s view, “the surveillance 
evidence shows you moving about freely outdoors and showing no adverse reactions even when 
you were in the presence of known triggers.”   

[39] The RCO reviewed evidence that the worker was assisting his brother in his work for “I. 
Decorating.” The RCO inferred that the worker was actively assisting his brother in tasks 
relating to the company.   

[40] The RCO stated that the worker “repeatedly declared his inability to work,” which was 
found to be inconsistent with the video surveillance evidence. The RCO concluded : 

 You did not suffer an organic injury and there is no evidence of a phobic reaction to your 
workplace or similar environments. 

 On the grounds of this ruling, I must also conclude that a full recovery from the original 
injury occurred.  For this purpose, I will determine the date of full recovery as of your 
appointment with Dr. Ross on June 17, 1996.  By this assessment, Dr. Ross reported you 
were not in crisis and were not inclined to pursue any remedies for your condition.  I 
noted there was no significant change in his assessment six years later.   

 As a result, all benefits paid to you beyond that date are inactivated.   

 I  will also rule that you failed to report a material change from June 26, 2001.  This is the 
date of the anonymous call that alleged your involvement with [FC] Renovations.  The 
evidence supports the allegations made by the anonymous caller regarding your activities 
and abilities.  The debt created by the inactivation of benefits from June 26, 2001 is a 
debt due and owed to the WSIB.    

(v) The Judgement rendered in the criminal proceedings and its significance 

[41] On January 2003, a WSIB Senior Investigator appeared before a JP and swore to five 
charges laid against the worker, charging him with one count of violating subsection 149(2) of 
the WSIA and four counts of violating subsection 149(1) of the WSIA.   The relevant 
subsections of the WSIA state: 

  149. (1) A person who knowingly makes a false or misleading statement or 
representation to the Board in connection with any person’s claim for benefits under the 
insurance plan is guilty of an offence. 1997, c. 16, Sched. A, s. 149 (1). 

 (2) A person who wilfully fails to inform the Board of a material change in 
circumstances in connection with his or her entitlement to benefits within 10 days after 
the change occurs is guilty of an offence. 1997, c. 16, Sched. A, s. 149 (2). 

[42] The hearing took place between October 15, 2004 and December 13, 2004 before Justice 
of the Peace, Moira Moses.  The JP heard evidence from 13 witnesses, including Dr. Ross, Dr. 
Dorian, and several employees of the WSIB, including the RCO and the claims investigator.  The 
worker did not attend the hearing and was not represented by counsel.  The worker testified that 
he did not attend because he was evading other charges relating to writing cheques with 
insufficient funds.  He was “in hiding,” so to speak.  The trial proceeded in his absence.   



  Page: 11 Decision No. 1476/05I2 

 

[43] Evidence of a verdict of acquittal in a criminal trial is inadmissible in a subsequent civil 
trial as proof that the party did not commit the offence.3  However, pursuant to section 132 of the 
WSIA, the Tribunal has the power to accept such oral or written evidence as it considers proper, 
whether or not it would be admissible in a court.4  Pursuant to that power, the Panel determined 
that the judgment rendered in the criminal proceedings would be relevant to this appeal.  
Ms. Zigomanis obtained the transcript of the Judgment, which was rendered orally on 
March 11, 2005.  

[44] In her lengthy judgement, the JP dismissed all charges.  She did not find the video 
surveillance evidence compelling.  She preferred the evidence of Dr. Dorian to that of Dr. Ross.  
She did not find the RCO and the Claims Adjudicator to be credible witnesses, and concluded 
that they were biased against the worker.  In the context of this appeal, it is important to 
understand the conclusions reached in the criminal case; therefore, the Panel will reproduce Her 
Worship’s findings of fact: 

1. [The worker] was granted entitlement to benefits under the Workplace Safety and 
Insurance Act for panic attacks as the result of exposure to toxic chemicals.  And this 
was by the Workplace Safety Insurance Tribunal Panel.  Dr. Barbara Dorian 
subsequently diagnosed [the worker] in 2002 with Panic Disorder with mild 
agoraphobia. 

2. I accept the explanation of Dr. Dorian regarding the nature of a panic attack/panic 
disorder that is initiated by toxic chemical exposure. 

3. Based on the nature and manifestations of the illness as described in the expert 
opinion evidence of Dr. Barbara Dorian, that it is probable that [the worker] 
continued to have the disorder at the time of his assessment and continued to suffer 
from ongoing symptomatology, but that he had learned how to manage that 
symptomatology. 

4. that panic attacks have two components, physical symptoms and psychological 
symptoms.  That disharmony between the biology and psychology of the sufferer can 
promote a potentially perpetual cycle of attacks.   

5. that the symptoms encourage avoidance of specific triggers of the attacks and then as 
the disorder manifests itself, the avoidance range widens to include things perceived 
to be associated with the original triggers. 

6. that [the worker] presented as highly disabled at the time of his assessment with Dr. 
Dorian, but that the dramatic presentation was symptomatic of his disorder.   

7. that [the worker] was well enough at the time of his assessment from a psychiatric 
point-of-view to work, or attend training providing that he did not do so in a 
workplace that exposed him to toxic chemicals or smoke such as those produced 
from the workplace.   

8. but, that sustaining a successful workplace re-entry would have been assisted by a 
brief period of six to eight sessions of cognitive therapy, as well as a regime of 
prescribed medicine as recommended by Dr. Dorian. 

                                                 
3 See, for example, Rizzo v. Hanover Insurance Co. (1993), 14 O.R. (3d) 98 (C.A.).   
4 The Panel also considered Kalin v. Ontario College of Teachers (2005), 75 O.R. (3d) 523 (Div. Ct.), which discusses the 
admissibility and consideration of a criminal acquittal in the context of a subsequent proceeding before an administrative 
tribunal.    
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9. initial part-time LMR process would also have assisted in sustaining a successful 

workplace re-entry which would be graded over time until he was in full-time 
employment. 

10. the WSIB did not assist [the worker] in these ways as recommended by Dr. Dorian. 

11. I find that given the nature of the disorder, it is plausible that [the worker’s] 
statement of fear relating to panic attacks, heart attacks and bleeding to death were 
symptomatic of his disorder and therefore not misleading. 

12. that [the worker’s] repeated need for reassurance and his repeated assertions about 
fear of attending the LMR process were also plausibly symptomatic of his disorder 
and not indicative therefore of a desire to defraud. 

13. that articulating an  expanding field of perceived triggers of his panic attacks 
identifying such things as laundry soap, furnace smells, old carpets, is plausibly 
symptomatic of [the worker’s] disorder, particularly given the aggravating 
surrounding circumstances on each occasion. 

14. that the noted evidence  of Cindy Goodfield and Associates supports [the worker’s] 
assertion that he had symptoms of a panic attack while he was at the LMR 
appointment in Burlington on June 19, 2002. 

15. that there is no evidence to indicate which symptoms continue to manifest 
themselves or the degree of their severity during recovery from a panic attack such 
as the one described [the worker] as having been suffered on June 19th, even if this 
was one of the attacks that usually takes one to two days recovery time. 

16. that when diagnosing [the worker], Dr. Dorian intended the words, “mild 
agoraphobia” to mean “a very mild agoraphobia” – avoiding, kind of independent 
activities outside of familiar places.” 

17. that video surveillance in June of 2002 shows [the worker], for the most part, in the 
same group of familiar places with the same people. 

18. that there is insufficient expert evidence to assist the court in comprehending 
whether a panic attack sufferer can consciously control varying outcomes in different 
circumstances if exposed to the same triggers.  At least if it is possible, there is 
insufficient evidence to assist the court in knowing at what point a person gains 
control in his risk assessment. 

19. therefore the court cannot make a finding as to whether the worker should have 
experienced a panic attack when exposed to cigarette smoke, while he was in the 
familiar and comfortable presence of his brother, or while he was at a local tavern, or 
alternatively, if he was exposed to the smell of gas fumes in the ordinary course of 
getting gasoline for a vehicle or if [the worker] were getting a hotdog from an 
outdoor barbeque and so on. 

20. I find that it is probable that [the worker] did suffer a panic attack on June 19, 2002, 
as described by him. 

21. further, that [the worker]…suffered from a blood platelet condition in July of 2002. 

22. that there is insufficient evidence to find that alcohol: 

a. was consumed to a reportable degree as a material change; 

b. was consumed on the date consumption was allegedly denied;  

c. was denied in a verbatim sense that it was recorded; and 

d. had any bearing whatsoever on the benefits or services to which [the worker] 
was entitled. 
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23. that the following things, singly and collectively were more likely to aggravate [the 

worker’s] disorder rather than witness the resolution of the condition: 

a. The WSIB failure to assist [the worker] in a part-time labour market re-entry as 
recommended by Dr. Dorian; 

b. The WSIB failure to assist with short-term cognitive therapy for workplace re-
entry transition; 

c. The imposed assignment of an occupational option that was disagreeable to [the 
worker’s] symptoms when there were other suitable options available; 

d. The addition of the new physical health diagnosis for the platelet condition; the 
loss of compensation due to the LMR decision; and 

e. The loss of compensation and the debt created by back dating the decision of 
Mr. Giannobile.   

24. there is insufficient evidence to find that the activities depicted on the video 
surveillance tapes were outside of expected behaviour or ability for [the worker] 
despite his diagnosis and notwithstanding it. 

25. further, that given the nature of the disorder, including avoidant behaviour, as well as 
the unusual symptom of sudden onset diarrhoea, it is quite plausible that [the 
worker’s] insistence on controlling his work environment were actions that were 
symptomatic of his disorder, especially in the surrounding aggravating 
circumstances. 

26. I find that there is insufficient evidence to establish that [the worker] had an 
improvement or a resolution of his condition of panic disorder. 

27. I find no evidence of another circumstance that would indicate a material change of 
any kind that was reportable under the WSIA or WSIB policy. 

28. that neither the general evidence depicted by the video nor the documentary or viva 
voce evidence of witnesses at trial are sufficient to support the allegations that [the 
worker] misled the WSIB with a statement or a representation such that the words 
uttered by him or the actions done by him, would affect his entitlement to benefits or 
services, but particularly on the dates of June 19th, and 24th of 2002 and July 16th and 
30th 2002. 

29. regardless of the allegations of outstanding debts or the allegations of fraudulent 
behaviour or at least if there are competing inferences, the court is prevented from 
finding that [the worker] knowingly committed any of the offences, including failing 
to report a material change in circumstances. 

30. finally, the Crown cannot meet the test of satisfying the court beyond a reasonable 
doubt that [the worker] committed any of the offences as charged.  And therefore all 
charges are dismissed.   

[45] The JP noted in the decision that the offences were mens rea offences, meaning they 
carry a mental element regarding intent that must be proven by the prosecution.  According to 
the Judgment, this can be done by inference or otherwise; however in a situation where plausible 
competing inferences co-exist, it may be difficult for the prosecution to meet the test necessary 
for conviction. 

[46] The issues addressed in the criminal case against the worker are not identical to those in 
this appeal.  Furthermore, the burden was on the Crown to prove the charges beyond a 
reasonable doubt.  Nonetheless, upon review of the findings of fact made in the JP’s judgement, 



  Page: 14 Decision No. 1476/05I2 

 

it is apparent that there is some overlap between these proceedings.  Whether the worker failed to 
report a material change in circumstances is an issue in this appeal.   

[47] Thus, the question is:  what weight or consideration should this Panel give to the 
judgment in the criminal proceedings, if any?   

[48] In this regard, Ms. Zigomanis made useful submissions and highlighted the legal 
principles that provide guidance in this situation.  Ms. Zigomanis noted that the Supreme Court 
of Canada recently reviewed the three requirements for issue estoppel in Danyluk v. Ainsworth, 
[2001] 2 S.C.R. 460. Binnie J. confirmed the preconditions for the application of issue estoppel 
as set out in Angle v. Minister of National Revenue, [1975] 2 S.C.R. 248: 

1. that the same question has been decided; 

2. that the judicial decision which is said to create the estoppel was final; and 

3. that the parties to the judicial decision or their privies were the same persons as the 
parties to the proceedings in which the estoppel is raised or their privies.   

[49] Binnie J. went on to state that the rules governing issue estoppel should not be 
mechanically applied, and its application is subject to a two-step analysis: 

 The underlying purpose is to balance the public interest in the finality of litigation with 
the public interest in ensuring that justice is done on the facts of a particular case.  (There 
are corresponding private interests.) The first step is to determine whether the moving 
party…has established the preconditions to the operation of issue estoppel set out by 
Dickson J. in Angle, supra.  If successful, the court must still determine whether, as a 
matter of discretion, issue estoppel ought to be applied… 

[50] The Panel agrees with Ms. Zigomanis’ submission that the preconditions of issue 
estoppel are not met in this case.  The parties to the previous judicial decision were not the same 
as the parties to this appeal.  In a criminal matter, the parties are the accused and the Crown.  It is 
arguable whether the WSIB could be considered as privy to the crown in the criminal 
proceedings, but in any event, the WSIB is not considered a party in Tribunal proceedings.  In 
this appeal, the parties are the worker and the accident employer, although the accident employer 
is not participating.    

[51] The issues are also different.  In the Tribunal appeal, the primary concern is the worker’s 
entitlement to benefits and whether he recovered from the effects of his injury.  The alleged 
failure to report a material change in circumstances is also an issue.  In the criminal proceedings, 
the primary issue was whether the worker failed to report a material change in circumstances and 
whether he intentionally misled the WSIB.  There are overlapping sub-issues in each of these 
proceedings, but the Panel is unable to find that the issues in the criminal trial and this appeal are 
the same.    

[52] Having found that issue estoppel does not apply, the next question is whether the 
principles of abuse of process have any application in this appeal.   Ms. Zigomanis noted that the 
Supreme Court of Canada recently addressed the doctrines of abuse of process and collateral 
attack in Toronto (City) v. C.U.P.E. Local 79, [2003] 3 S.C.R. 77.  In that case, an employee of 
the City of Toronto was convicted of sexually assaulting a boy under his supervision.  The 
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conviction was affirmed on appeal.  The employer fired the employee a few days after his 
conviction.  The employee grieved his dismissal.  The arbitrator concluded that the evidence of 
the criminal conviction was admissible, but not conclusive as to whether the employee had 
sexually assaulted the boy.  The arbitrator found that the presumption raised by the criminal 
conviction had been rebutted, and that the employee had been dismissed without just cause.  The 
Divisional Court quashed the arbitrator’s ruling, and the Supreme Court upheld this decision.   

[53] While the factual context in the CUPE case is distinguishable from the facts of this 
appeal, the Court made several observations about the doctrine of abuse of process that are 
germane to this appeal.  In delivering the reasons for the majority, Justice Arbour noted that the 
mutuality requirement of issue estoppel was not met.  It was not necessary in that case to reverse 
or relax the long-standing application of the mutuality requirement.  Collateral attack also did not 
apply, because the jurisprudence demonstrates that the doctrine applies where parties attempt to 
attack the judgment itself in a different forum, which was not the case.   

[54] Justice Arbour then considered the doctrine of abuse of process.   The doctrine of abuse 
of process is applied to preclude relitigation in circumstances where the strict requirements of 
issue estoppel are not met, but where allowing the litigation to proceed would nonetheless violate 
such principles as judicial economy, consistency, finality and the integrity of the administration 
of justice.   

[55] As Justice Arbour noted, “The discretionary factors that apply to prevent the doctrine of 
issue estoppel from operating in an unjust or unfair way are equally available to prevent the 
doctrine of abuse of process from achieving a similar or undesirable result.”  Justice Arbour cited 
the Court of Appeal’s decision in the case as illustration of the difficulties that could arise on the 
facts of that case:  

 Despite the arbitrator’s insistence that he was not passing on the correctness of the 
decision made by Ferguson J., that is exactly what he did.  One cannot read the 
arbitrator’s reasons without coming to the conclusion that he was convinced that the 
criminal proceedings were badly flawed and that Oliver was wrongly convicted.  This 
conclusion, reached in proceedings to which the prosecution was not even a party, could 
only undermine the integrity of the criminal justice system.  The reasonable observer 
would wonder how Oliver could be found guilty beyond a reasonable doubt in one 
proceeding and after the Court of Appeal had affirmed that finding, be found in a separate 
proceeding not to have committed the very same assault.  That reasonable observer would 
also not understand how Oliver could be found to be properly convicted of sexually 
assaulting the complainant and deserving of 15 months in jail and yet also be found in a 
separate proceeding not to have committed that sexual assault and to be deserving of 
reinstatement in a job which would place young persons like the complainant under his 
charge. 

[56] Certainly, the paradoxes raised by the arbitrator’s decision in the CUPE case were 
somewhat extreme.  It cannot be said that this case would be quite so striking.  Nonetheless, the 
Panel finds that it is appropriate to consider the view of the “reasonable observer” and the parties 
themselves.  If the Panel were to reach conclusions that are inconsistent with the JP’s judgment 
without clear and compelling reasons for doing so, it could cause scepticism about the 
administration of justice and the general interest in consistency in decision-making.   
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[57] The doctrine of abuse of process is said to flow from the courts’ inherent jurisdiction and 
residual discretion.  This Tribunal does not possess the inherent jurisdiction of a superior court. 
Nonetheless, the Panel finds that the Tribunal has the jurisdiction to consider the application of 
abuse of process principles pursuant to its power to control its own processes and admit evidence 
as it sees fit. 

[58] In this case, the weight given to the JP’s decision must take into account that the issues 
were different and the situation is further distinguished by the fact that proof beyond a 
reasonable doubt was required.  Accordingly, the fact that the worker was found not guilty of 
failure to report a material change in circumstances must be interpreted carefully.  It was 
necessary to prove mental element of the offence, which the JP noted could be a difficult burden 
for the Crown to meet.   

[59] Criminal charges must be proven beyond a reasonable doubt, whereas as the matters 
before the Tribunal are adjudicated on a balance of probabilities (with the benefit of the doubt to 
the claimant, pursuant to s. 124 of the WSIA).  Therefore, the Panel acknowledges that the 
worker’s acquittal in the criminal proceedings cannot necessarily be interpreted as a finding of 
“innocence”.  Nonetheless, it is inescapable that the JP made findings that have a direct link to 
the issues in this appeal.  For example, the finding that the worker did in fact suffer a panic 
attack on June 19, 2002 and the acceptance of the opinions expressed by Dr. Dorian are 
particularly relevant.  Furthermore, the JP had the opportunity to hear the testimony of numerous 
witnesses with direct knowledge of events, which this Tribunal customarily does not.   

[60] In particular, the principle of consistency must be carefully considered in this case.  From 
the worker’s view, it may be said that his position was “vindicated” by the JP’s decision to a 
certain extent.  If the Panel were to make different factual findings or reach substantially 
different conclusions from the criminal proceedings, the worker and the public may be left 
sceptical about the administrative processes, the criminal process, or both.  That is not to say that 
the decision is binding in this appeal, but if the Panel were to reach different conclusions or 
reject the findings made in that decision, then it should have compelling reasons for doing so.   

[61] In the particular circumstances of this case, the Panel finds that the JP’s decision is not 
determinative of the appeal.  At the same time, however, the Panel finds it appropriate to 
consider and, in some cases, accept, the factual findings made in that judgement.   

(vi) Issues  
[62] In the interim decision, this Panel directed that the issues of thrombocytopenia and 

Hepatitis C be clarified prior to the hearing of the appeal.  These matters were not clarified prior 
to the reconvened hearing date, and, in a further interim direction, the Panel determined that it 
would be appropriate to bifurcate the hearing, by first addressing the basic entitlement issues 
relating to the work exposures in 1992 (excluding thrombocytopenia and Hepatitis C).  Then, 
depending on the outcome on those issues, the hearing would be reconvened to consider the 
issues of entitlement for thrombocytopenia and Hepatitis C.  In this appeal, the Panel has 
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jurisdiction over the RCO’s findings that the worker did not have entitlement for 
thrombocytopenia or Hepatitis C as related to his compensable panic attacks.5   

[63] The basic issue raised by the RCO’s decision is whether the worker fully recovered from 
his compensable panic attack condition and was disentitled to benefits.  In the structure of the 
RCO’s decision, there are two aspects to this finding.  First, the RCO found that the worker had 
fully recovered by June 17, 1996.  Secondly, the RCO concluded that the worker had failed to 
report a material change in circumstances effective June 26, 2001.   

[64] Pursuant to the ARO’s decision, an additional issue is the level of the worker’s 
entitlement to benefits from January 16, 1995 to April 18, 2002.  The Appeals Resolution Officer 
granted temporary partial benefits (50%) from January 16, 1995 to April 18, 2002.   

[65] Finally, it is worth reiterating that initial entitlement is not at issue in this appeal.  The 
Tribunal granted initial entitlement in Decision No. 774/98, and this Panel does not consider it 
advisable to reconsider that decision.  The RCO acknowledged that the WSIB did not have the 
jurisdiction to reconsider or alter a Tribunal decision.   

(vii) Law and Policy 

[66] Since the worker was injured in 1992, the pre-1997 Workers’ Compensation Act (the 
“pre-1997 Act”) is applicable to this appeal.  All statutory references in this decision are to the 
pre-1997 Act, as amended, unless otherwise stated.  The hearing of the appeal commenced after 
January 1, 1998; therefore, certain provisions of the Workplace Safety and Insurance Act, 1997 
(the “WSIA”) also apply to the appeal.   

[67] Pursuant to section 126 of the WSIA, the Board stated that the following policy packages, 
Revision #7, would apply to the subject matter of this appeal: 

• #1 – Initial Entitlement; 

• #31 – Secondary or Non-compensable Conditions; 

• #35 – Continuing Entitlement/NEL – DOA from January 2, 1990 to 
December 31, 1997 

• #85 – Suitability of Employment & Temporary Benefits – Prior to January 1, 1998 

• #105 – Health Care Treatment and Benefits 

• #138 – Benefit Related Debts – Decisions as of May 1, 1998 

                                                 
5 In paragraph 12 of Decision No. 774/98I2, the Panel noted that the worker also claimed that his Hepatitis C was related 
to exposure with another employer.  There is also mention in the file that a co-worker from the other employer had 
Hepatitis C and the worker thought he could have contracted Hepatitis C from that co-worker.  However, the RCO 
decision under appeal in this claim did not address Hepatitis C as a separate claim related to exposure with another 
employer.  The RCO only considered entitlement for Hepatitis C as related to the worker’s compensable panic attacks.  
Therefore, in this appeal, the Panel only has jurisdiction over the issue addressed by the RCO.   
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• #266 – FEL Decisions – as of January 1, 1998 

• #300 – Decision Making/Benefit of Doubt/Merits and Justice 

[68] With respect to the appeal from the ARO’s decision, the WSIB stated that the following 
policy package, Revision #5, would also apply:  #85 – Suitability of Employment & Temporary 
Benefits – Prior to January 1, 1998.   

[69] Ms. Zigomanis also noted the potential applicability of policy package #218, “Material 
Change – Worker”. 

(viii) Discussion and Conclusions 

[70] The appeal is allowed in part.  For the reasons set out below, the Panel allows the 
worker’s appeal from the RCO decision, but the worker’s appeal from the ARO decision is 
denied. 

[71] The Panel notes that the worker’s testimony was often vague, and at times defensive.  
However, many of his explanations were consistent with documentary evidence on the record 
and not inconsistent with the preponderance of probabilities. In addition, the Panel found the 
worker’s wife to be a straightforward and credible witness.   

(a) Whether the worker has an ongoing compensable impairment 

1) Did the worker completely recover as of June 17, 1996? 

[72] The Panel finds that the evidence does not demonstrate that the worker fully recovered 
from his compensable condition by June 17, 1996.  Furthermore, there is a wealth of evidence 
that strongly supports a conclusion that the worker did not recover from his compensable 
condition, and continued to suffer the effects on an ongoing basis.   

[73] The date of the worker’s deemed recovery predated the video surveillance by 
approximately four years; accordingly, the Panel finds that the video surveillance evidence is not 
useful in determining whether the worker had fully recovered by June 1996.   The issue must be 
determined based upon the evidence that was available at the time.   

[74] The RCO noted that Dr. Dudley, Associate Medical Director, and Dr. Roy, Occupational 
Medicine Consultant, questioned the work-relatedness of the worker’s panic attacks and the 
genuineness of his complaints.  Neither of these doctors examined or treated the worker.  In 
contrast, the majority of the worker’s treating physicians did not doubt the genuineness of his 
condition.  The Panel gives greater weight to the health professionals who examined the worker.    

[75] The RCO noted that Dr. J. Darracott conducted an independent medical examination 
(IME) and found the worker able to return to work.  However, the Panel notes that Dr. Darracott 
is a physical medicine and rehabilitation specialist, and the IME was presumably related to the 
motor vehicle accident of 1993.  There is no reason to believe that a physiatrist would be asked 
to review the worker’s panic attack condition.   

[76] The RCO concluded that the worker had completely recovered by June 17, 1996, based 
upon a report by Dr. S. Ross, psychologist.  Dr. Ross’ clinical interviews were accompanied by 
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personality measures and an “instrument sensitive to the after-effects of trauma.”  Dr. Ross also 
reviewed the worker’s prior assessments and treatments.  Dr. Ross stated in part:   

 Results from a psychological assessment would suggest a diagnosis of Post-Traumatic 
Stress Disorder.  This is based on the obvious linking of his episodic stress attacks to the 
“triggered” reminders of his reported industrial accident. 

 … 

 In conclusion, Post- Traumatic Stress Disorder is a preventable and treatable condition.  
It can be “triggered” by any associated stimuli from a situation involving terror and 
helplessness.  Considering the likelihood that [the worker] was vulnerable to PTSD 
symptoms prior to the stated industrial incident, it may be hypothesized that his anxiety 
attacks were exacerbated in the least, if not directly resulting from (as assumed in 
forwarded prior assessments) this incident.  It is also clear that [the worker] has no 
interest in returning to his former employer and that treatment with this objective would 
be of doubtful worth.  As long as he continues to report anxiety attacks resulting from 
smells, it is unlikely that he would agree to any treatment with a focus on him returning 
to an occupation that is not of his choice.  Recommendations would suggest that [the 
worker] be allowed to pursue his own vocational dreams, which include self-employment 
and which would be assisted by a compensatory settlement.  This would provide him the 
recognition, respect and financial means to let go of this troublesome conflict; prevent 
additional treatments and assessments unwanted by him; and, allow him to get on with 
his life. 

 In regards to psychological treatment, [the worker] is not in crisis at this time and seems 
more focused on resolving his legal/compensatory problems than he does on relief from 
PTSD symptomatology.  Psychological treatment, which is dependent on the motivation 
on the client, might be advisable in future when his current concerns have been 
alleviated. 

[77]  Although Dr. Ross concluded that the worker “was not in crisis”, the Panel disagrees 
with the RCO’s interpretation that Dr. Ross’ June 1996 report indicated that the worker had no 
residual disability resulting from the accident.  To the contrary, Dr. Ross’ 1996 report concluded 
that the worker had a diagnosis of PTSD, which was either directly caused by, or at least 
aggravated by, the compensable accident.  Although Dr. Ross’ report states that psychological 
treatment was not called for at the time, he felt it could be advisable in the future.  In 2002, 
Dr. Ross apparently provided a further report based upon the surveillance evidence.  At that time, 
Dr. Ross apparently gave the opinion that the worker was no longer disabled.  Notwithstanding 
Dr. Ross’s later opinion, his 1996 opinion does not indicate that the worker had recovered from 
his compensable condition.     

[78] Furthermore, there is ample documentary evidence demonstrating that the worker 
continued to have symptoms on and about June 1996.  Dr. Thomson became the worker’s family 
physician in December 1995, and provided a summary of the worker’s treatment in a report of 
February 2002.  A review of Dr. Thomson’s summary demonstrates that the worker’s panic 
attacks were controlled with Alprazolam, 0.5 mg, four times per day.  For example, on 
February 5, 1996, the worker advised Dr. Thomson that he had not had panic attacks for several 
months.   

[79] However, due to his Hepatitis C condition, the worker was advised to attempt to 
gradually reduce the dosage of his medication.  Dr. Thomson’s notes reflect that the worker’s 
panic attacks worsened when he attempted to reduce the dosage.  The Panel finds that 
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Dr. Thomson’s report confirms ongoing problems before and after June 1996, noting in 
particular the following: 

• February 21, 1996:  the worker stated he had had a panic attack the prior day lasting 
about three and one-half hours.  His symptoms included a sudden onset of feeling 
flushed, heaviness in his chest, diarrhoea, anterior chest pain and numbness in his 
left arm.  He had cut back on his medication a bit.   

• March 6, 1996:  he had spoken to a Hepatitis C Society physician who had told him 
to decrease his Alprazolam slowly.   

• April 1, 1996:  The worker was taking 0.25 mg of Alprazolam once a day and 0.5 
mg three times a day. 

• May 2, 1996:  his panic attacks were rare but usually precipitated by smells and he 
was currently taking 0.5 mg of Alprazolam TID and 0.25 mg once a day.   

• June 10, 1996:  the worker reported that he was in a paint store the previous week 
and he saw his lawyer and felt he needed to take an extra 0.5 mg of Alprazolam.  
Dr.  Thomson encouraged the worker to move beyond blaming others for his 
symptoms.  She referred him to Dr. Ross. 

• August 21, 1996:  There was an office visit for medication renewal.  His panic 
attacks were precipitated predominantly by smells.   

• November 14, 1996:  he was still on Alprazolam, and Dr. Thomson planned to 
decrease one of his four medication times from 0.5 mg to 0.25 mg.   

• November 18, 1996:  The worker stated he was using acetone last week and he had 
had a panic attack.   

• November 17, 1996:  Dr. Thomson discussed with the worker that he should look at 
psychotherapy to deal with his anxiety and panic attacks.  The worker stated that he 
would re-contact Dr. Ross.   

• December 18, 1996:  The worker was on 0.5 Alprazolam BID and 0.25 BID and 
had been stable.  He wanted to decrease it further to 0.25 TID.  He was on a waiting 
list for a post-traumatic stress disorder program.   

• February 10, 1997:  Medications included 0.25 mg Alprazolam TID and 0.5 QIS for 
the prior six weeks.  He had been doing fairly well on the lower dose of 
Alprazolam.   

• April 28, 1997:  his current medication was 0.25 mg Alprazolam QID and he was 
going to try and decrease further by ½ tablet each dose.  He stated that he did not 
have panic attacks unless he was around chemicals.   

• October 17, 1997:  The worker reported that his panic attacks had increased 
recently and he had therefore increased his Alprazolam.   

• January 5, 1998:  He was still experiencing symptoms of post-traumatic stress 
disorder and was using Alprazolam regularly.   
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• The subsequent notations indicate that the worker’s medications were decreased, 
then increased again in November 1999 when his symptoms had increased   

• On March 15, 2000, the worker was seen for an annual health examination had had 
an emergency room visit recently for a panic attack and problems breathing.   

[80] In summary, the Panel finds that the worker did not make a complete recovery from his 
compensable condition as of June 17, 1996.  While the medical information indicates that the 
worker’s condition was generally controlled by the medication, there was a continuing need for 
medication and panic attacks were continuing to occur.   

2) Did the worker completely recover from his compensable 
condition after 1996? 

[81] The evidence shows that the worker is continuing to experience panic attacks.  Therefore, 
the Panel finds the worker has not completely recovered from his compensable condition.   

[82] The nature of the worker’s condition makes it difficult to assess the extent of his 
disability based upon appearances.  The WSIB relied in large part upon videotape surveillance to 
conclude that the worker had completely recovered from his condition.  Even if the Panel 
accepted that the videotape indicates that the worker is not as disabled as he claimed to be, it still 
does not necessarily answer the question of whether he completely recovered from his condition.   
Furthermore, there is objective evidence that the worker continued to experience panic attacks in 
2002 and thereafter.   

[83] On the morning of June 19, 2002, the worker was scheduled to attend an LMR 
assessment in Burlington.  The appointment was scheduled for approximately 9:00 a.m.; the 
worker left the house at approximately 8:00 a.m.  Later that day, the worker called the Nurse 
Case Manager to advise that he was unable to participate in the scheduled LMR assessment 
because of a panic attack on the top floor of the building.  The worker reported that the 
symptoms included chest and shoulder pain, a rash, breathing difficulty and “the runs.”  The 
worker stated that he waited half an hour to see the LMR provider, and she was surprised to 
witness the severity of his symptoms.  The worker speculated that the panic attack could have 
been triggered by the cleaning solutions used in the elevator.   

[84] The Claims Adjudicator called the LMR provider about the worker’s reported panic 
attack.  The LMR provider,  J. Griffiths, was not present at the appointment, as it was a 
psychovocational assessment by C. Goodfield, a consultant in Clinical, Counselling and 
Rehabilitation Psychology.   Ms. Griffiths advised the Claims Adjudicator that she would contact 
Ms. Goodfield to obtain an account of what happened during the worker’s reported panic attack.  
The subsequent memoranda contain no documentation of such a conversation.  In fact, a direct 
statement on this matter is conspicuously absent from the memoranda.  Neither the Claims 
Adjudicator nor the nurse case manager appear to have made any further inquiries to ascertain  
from Ms. Goodfield what happened when the worker attended the psychovocational assessment 
on June 19, 2002.   

[85] Ms. Goodfield eventually administered the psychovocational assessment on 
June 26, 2002. Ms. Goodfield described the worker’s presentation in part as follows: 
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 [The worker] arrived early for his scheduled appointment on June 19, 2001.  He 

immediately reported that he was experiencing a panic attack, which commenced shortly 
after he entered the elevator of the building.  He attributed this to possible exposure to 
cleaning solutions used in the elevator.  He reported that he was unable to continue with 
the assessment that day as he was experiencing heart palpitations, sweats, diarrhoea and 
difficulty breathing and noted white blotches on his arms and legs.  He stated that he 
needed to return home to rest.   

[86] Unfortunately, Ms. Goodfield did not describe her own observation of the worker on that 
date.  In the judgment in the criminal proceedings, it is noted that Ms. Goodfield testified and 
confirmed that she witnessed at least one of the symptoms namely, white blotches.  The JP 
accepted this evidence and indicated that it was probable that the worker suffered a panic attack 
as claimed.  In addition, the RCO’s memorandum, dated December 16, 2002, indicates that the 
evaluator noted white blotches on his arms and legs.   

[87] On July 23, 2002, Dr. Thomson reported that the worker had had an anxiety attack which 
prompted a visit to the ER.  This is consistent with the testimony of the worker and his spouse.   

[88] Dr. Thomson’s reports also confirm that the worker continues to take Alprazolam, which 
helps to control the worker’s panic attacks.   

[89] The Panel finds that there is objective evidence that the worker continues to experience 
panic attacks.  Even if the video surveillance evidence revealed some inconsistencies in the 
worker’s statements or indicates that the worker is not totally disabled (which the Panel will 
discuss in further detail below), it does not negate the evidence that he continues to have panic 
attacks, on at least an occasional basis.  Therefore, the Panel cannot accept the RCO’s conclusion 
that the worker completely recovered from his panic attack condition.  Consequently, the 
decision to inactivate the worker’s benefits is reversed.   

(b) Did the worker fail to report a material change in circumstances  
effective June 26, 2001? 

1) The Tribunal’s jurisdiction  
[90] Section 22.1 of the Workers’ Compensation Act provides that a person receiving benefits 

or who may be entitled to receive benefits under the Act shall notify the Board of a material 
change in circumstances in connection with his entitlement to benefits within 10 days after the 
material change occurs.  Section 22.1 continues to apply to pre-1998 injuries; it is the 
predecessor of section 23 of the WSIA, which applies to post-1998 injuries.  The Tribunal has 
jurisdiction to consider these provisions, pursuant to section 123 of the WSIA.   

[91] The RCO concluded that the worker had a “motivation to misrepresent [his] level of 
impairment to the WSIB to collect benefits.”  Many of the RCO’s findings relate to alleged 
misrepresentations, rather than failure to report a material change in circumstance.  Pursuant to 
subsection 149(1), it is an offence to knowingly make a false or misleading statement or 
representation to the Board in connection with any person’s claim for benefits.  It is also an 
offence to fail to report a material change in circumstances, but the obligation to report a material 
change in circumstances also appears in Part I of the pre-1997 Act (Compensation), and Part III 
of the WSIA (Insurance Plan).  These are Parts over which the Tribunal clearly has jurisdiction.  
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However, the offence of making a false or misleading statement does not have parallel obligation 
in either Part I of the pre-1997 Act or Part III of the WSIA.6   

[92] Pursuant to subsection 123(2), paragraph 6, the Tribunal does not have jurisdiction over 
offences created by the Act, which fall under Part XII.  Accordingly, in this appeal, the Tribunal 
does not have jurisdiction over the RCO’s findings that the worker intentionally misled the 
WSIB.  Certainly, it is necessary for the Panel to consider this type of evidence in the context of 
assessing the worker’s level of disability and his entitlement to benefits.   However, the Panel 
does not have direct jurisdiction over the issue of whether the worker intentionally made a false 
or misleading statement or representation to the WSIB.   

2) Law and Policy  

[93] As noted above, the obligation to report a material change in circumstances is contained 
in section 22.1 of the pre-1997 Act.  The WSIB did not provide the applicable policy package to 
the Tribunal in this appeal, but the Panel considered OPM Document No. 22-01-02, which 
Ms. Zigomanis brought to the Panel’s attention.7 

[94] That policy states in part as follows: 

 Guidelines 
 
Definitions 
 
Material change in circumstances -- is any change that affects a person's entitlement to 
benefits and services under the Act. 
 
If a person fails to inform the WSIB of a material change in circumstances, the WSIB 
presumes that this is intentional and thus wilful, unless the person can demonstrate 
having no knowledge of the change. Decision-makers determine whether the person 
reasonably should have been aware of the change by reviewing the facts of the case. 
 
 
Types of changes 
 
Changes that persons must report to the WSIB include, but are not limited to,  

 Health care status, such as  

• improvement or a deterioration of the work-related condition  

• a need for more or different treatment, or surgery  

• stopping treatment  

                                                 
6 Subsection 23(1) of the WSIA provides that a person receiving benefits under the insurance plan shall give the Board 
such information as the Board may require in connection with the person’s claim.  However, the RCO did not make a 
finding that the worker failed to comply with this section.  Furthermore, the WCA does not contain a similar provision.    

7 The policy states that it applies to all persons, who, on or after January 1, 1998, are or may be entitled to benefits, for all 
accidents on or after January 2, 1990.  The RCO relied upon a previous version of the policy, Document No. 11-01-06.  
However, there is no indication that this policy is substantially different from the one considered by the RCO.  Therefore, 
the Panel finds it appropriate to consider Document No. 22-01-02 in this appeal.   
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• a need for an assistive or prosthetic device, or to make changes to an existing device. 

 Earnings/income, such as  

• getting a wage increase or decrease  

• receiving CPP/QPP disability benefits because of the work-related injury (entirely, or 
in part)  

• increases or decreases in CPP/QPP disability benefits. 

 … 

 Work status, such as  

• the alteration of job duties or hours because of the work-related injury  

• termination because of the work-related injury  

• retirement or otherwise voluntary departure from the workforce. 

  
Availability for, or co-operation in, health care or early and safe return-to-work activities, 
or labour market re-entry programs, such as  

• changing address or leaving the province  

• being sentenced to prison or being imprisoned  

• having a non-work-related clinical condition that restricts ability to work  

• having a work visa expire, or expecting deportation. 

 … 

 Reporting responsibility 
 
It is the responsibility of each person to contact the WSIB personally as soon as a 
material change occurs. If possible, persons should notify the WSIB of a change, such as 
a planned return to work, before it happens. This helps the WSIB avoid creating benefit-
related debts. In any case, the person must report the change no later than 10 calendar 
days (including the date of the change) after the change occurs. 
 
If a person is not sure whether a change is a material change that may affect entitlement, 
it should be reported so that the WSIB can make a determination.  
 
Persons or their representatives can inform the WSIB of material changes. Persons should 
not rely on others, such as family members, friends, or their employers, to notify the 
WSIB. 
 
 
How to report 
 
The WSIB encourages persons to phone the decision-maker responsible for their claim to 
promptly report material change. However, advising decision-makers by mail, courier, or 
fax is acceptable as long as the WSIB is notified of the change within 10 calendar days. 
 
Once decision-makers are aware of a material change they may request additional 
information, such as pay stubs. 
 
If changes occur frequently, the decision-maker may advise the person on how to report 
these changes. For example, a commission sales person may be asked to report earnings 
on a monthly basis, rather than with every sale. 
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What does the decision-maker do with the information? 
 
The decision-maker reviews the material change information to determine if and how 
entitlement to benefits and services are affected. If the reported change has no effect, it is 
recorded but no action is taken. For example, if a person reports increased pain but 
remains at work and no treatment is required, the decision-maker simply records this 
information on the claim file. 
 
The decision-maker must advise the person if and how the material change affects 
ongoing entitlement to benefits and services. 
 
 
When are benefit adjustments effective? 
 
Adjustments to benefits and services resulting from material change are effective from 
the date the change occurred. If a person does not report a material change within 10 
calendar days, the necessary adjustments are more likely to result in a benefit-related 
debt. For benefit adjustments relating to the receipt of CPP/QPP disability benefits, see 
18-01-13, Calculating CPP/QPP Offsets from FEL/LOE Benefits. For benefit 
adjustments relating to the receipt of CPP/QPP survivors' benefits, see 20-03-03, 
Calculating CPP/QPP Offsets from Survivors' Benefits. 
 
If a preliminary investigation of the facts suggests a person intentionally failed to notify 
the WSIB of a material change, the case may be referred to Regulatory Services, see 22-
01-05, Offences and Penalties - General. 
 
 
Which benefits may be affected? 
 
A material change in circumstances may affect 

• temporary disability benefits under s.37 of the pre-1998 Workers' Compensation Act, 
partial or full  

• non-economic loss benefits under s.42 of the pre-1998 Act, and under s.46 of the 
Workplace Safety and Insurance Act  

• future economic loss benefits under s.43 of the pre-1998 Act, which includes 
supplements under s.43(9)  

• loss of earnings benefits under s.43 of the current Act, partial or full  

• temporary supplements under s.147(2) and the additional $200 payment under 
s.147(14) of the pre-1998 Act, can be adjusted at any time. However, supplements 
under s.147(4) can only be adjusted at the 24- or 60-month reviews  

• dependants' (survivors') benefits under s.35 of the pre-1998 Act, and s.48 of the 
current Act. 

  

[95] According to Board policy, a “material change” is any change that affects a person’s 
entitlement to benefits and services under the Act.  In most cases, the occurrence of a material 
change will be relatively straightforward and easy to recognize.  An obvious example is a worker 
securing remunerative employment.  This is a type of change that a worker would generally 
realize is relevant to the WSIB’s administration of benefits.  Another clear example is a full 
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recovery from an organic injury and a complete resolution of a disability.  In this case, it is 
somewhat more difficult to pinpoint concrete changes, particularly given the “non-organic” or 
psychiatric nature of the worker’s compensable condition.  In the Panel’s view, a material change 
is an event that a worker should readily be able to recognize is relevant to the WSIB’s 
administration of benefits.   

[96] As the Panel discusses in more detail below, there is no evidence to support the allegation 
that the worker was gainfully employed.  In support of the conclusion that the worker fully 
recovered, the RCO cited several specific incidents, for example, the fact that the worker was 
seen in the vicinity of smokers or fuelling up his car.  It is difficult to characterize any of these 
individual episodes as a “material change” that the worker ought to have realized should be 
reported to the WSIB.  Based upon the cumulative effect of these individual episodes, the RCO 
concluded that “there was no impairment left to treat.”  Therefore, the worker’s deemed recovery 
from his compensable condition may be construed as a “material change” he failed to report.  For 
the reasons outlined above, the Panel has concluded that the worker did not fully recover from 
his compensable condition.  Below, the Panel addresses the specific episodes and allegations 
referred to in the RCO’s decision in the context of the worker’s alleged failure to report a 
material change.   

3) Video surveillance evidence  

[97] On the first day of hearing, the Panel determined that the videotape evidence was 
admissible, because it was relevant and necessary to evaluating the worker’s appeal from the 
RCO’s decision.  The worker did not object, and the Panel concluded that the worker would not 
be unduly prejudiced by the admission of the videotape, as he would have an opportunity to give 
his own explanation as to what appeared on the video.   

[98] In its interim decision, the Panel requested documentation authenticating the videotapes, 
such as an affidavit.  The WSIB provided a letter from the investigator dated July 9, 2002, which 
stated that the videotapes were “identical, true copies of the videotaped obtained by me…of the 
subject on the following dates, at the following times, in the following places.”   The letter goes 
on to list dates and provide a summary transcript of what appears on the videotape.  There are 
some difficulties with the videotape evidence and its authenticity.   

[99] The worker contended that the investigator skipped over dates when he did not leave the 
house and therefore the depiction on the videotape provides a skewed impression of events.    
The videotape surveillance shows the worker on the following dates: 

• Tuesday, June 18, 2002; 

• Wednesday, June 19, 2002; 

• Thursday, June 20, 2002;  

• Monday, June 24, 2002; 

• Tuesday, June 25, 2002; 

• Thursday, June 27, 2002; 
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• Friday June, 28, 2002.   

[100] However, the RCO noted that the worker had been under surveillance for 11 days 
between June 18th and June 28th, 2002; this would mean that the investigator followed him every 
day during this time period.  There is no explanation for the gaps in the videotape, particularly, 
the omission of Friday June 21st to Sunday, June 23rd, and Wednesday, June 26th, 2002.  The 
worker testified that he was housebound on those days and there is certainly nothing in the 
videotape itself nor the surveillance report to contradict that.      

[101] In the absence of any explanation for the gaps, the Panel accepts the worker’s testimony 
that he was in fact housebound on those days and no video surveillance evidence was provided 
because nothing significant took place.  This has to be taken into account in interpreting what 
appears on the videotape – the Panel finds that the excerpts of the worker’s activities shown on 
the videotape do not provide a full and true representation of his general activities.  For example, 
the video shows the worker at a tavern on the afternoon of June 19, 2002.  The transcript of the 
video indicates that he was at the tavern for approximately one hour.  The videotape shows that 
he went to the washroom then returned to the table.  The worker testified that the video does not 
show that he took a pill while he was in the washroom to calm his nerves.   

[102] There are other unexplained gaps.  For example, on June 19, 2002, the video shows that 
the worker left the house at approximately 8:00 a.m. to attend the LMR appointment.  This was 
the day that that the worker was unable to complete the assessment because he experienced a 
panic attack.  The videotape surveillance does not show any of the worker’s activities for the rest 
of the morning – the videotape resumes at 1:43 p.m.  It may be very well be that the worker was 
in distress on that morning after he left the building after the LMR appointment; however, this is 
not shown on the videotape.  There is no explanation as to why the worker was videotaped when 
he left the house first thing in the morning, then he is not shown again until several hours later.  
This is another example of how this videotape surveillance evidence is flawed and selective.   
This undermines the weight to be given to this evidence.   

[103] The RCO noted that on June 19, 2002, the surveillance evidence showed the worker 
“doing landscaping that same afternoon for two to three hours in no distress.”  The medical 
evidence on file indicates that the worker stated that the recovery time from a panic attack could 
range from a few hours to a couple of days.8  Therefore, the videotape surveillance showing the 
worker at a friend’s home unloading trees and shrubs for less than two hours after 2:00 p.m. on 
June 19, 2002, does not necessarily undermine the evidence supporting that the worker did in 
fact suffer a panic attack that morning.  This aspect of the videotape surveillance is even less 
compelling in light of the fact that there is no footage of the worker’s activities that morning 
after he left his home at 8:00 a.m.    

[104] Therefore, the Panel is unable to find that the videotapes show that the worker has “the 
ability to move about freely in all types of settings without suffering any ill effects.”9  As the 
Panel has noted, the videotape is very selective and therefore must be weighed cautiously.  The 

                                                 
8 For example, Dr. Waldenberg’s NEL assessment report.   
9 RCO decision of May 3, 2004, p. 11.   
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videotape evidence cannot be construed as a full and accurate characterization of the worker’s 
day-to-day activities. 

[105] The Panel finds that the videotape evidence does not establish that the worker failed to 
report a material change in circumstances, noting in particular the following: 

• The Panel accepts the worker’s testimony that he did not state that his panic attacks 
were triggered by cigarette smoke.  The worker testified that his father smoked at 
home when he was growing up and he has never been sensitive to cigarette smoke.  
The worker and his wife testified that his panic attacks were triggered by cigar or 
pipe smoke, but not cigarettes.  The Panel notes that there is inconsistent 
documentation on the record.  Several memoranda by WSIB staff indicate that the 
worker stated he was sensitive to cigarette smoke, whereas other documents that his 
panic attacks are triggered by smoke, for example, from his father-in-law’s pipe.  
The psycho-vocational assessment report of July 2002 indicates that the worker 
believed his panic attacks were triggered primarily by “toxic fumes, smoke, and a 
variety of odours such as cleaning solutions, as well as stress.”  There is no 
indication that the worker stated his panic attacks were triggered by cigarette 
smoke.  The Panel finds that the documents which refer to cigarette smoke as a 
trigger are likely a misinterpretation of the worker’s statement.   

• The videotape shows the worker consuming alcohol.  The record reflects that the 
worker at times advised WSIB staff that he did not drink alcohol.  However, the 
Panel finds that the worker’s consumption of alcohol is not relevant to his claim.  It 
has not been shown or suggested that the worker’s drinking interfered with his 
participation in LMR. Alcohol consumption or overuse can be a sensitive, personal 
issue for some.  The worker testified that he drank to calm his nerves.  This is 
consistent with Dr. Thomson’s comment in a Progress Report dated June 17, 2002 
that the worker was “self-medicating with alcohol.”  The Panel finds that the 
worker was under no obligation to provide information about his alcohol 
consumption to the WSIB, as it has not been shown that it was “material.”   

• On June 24, 2002, the videotape shows the worker carrying garbage bags from a 
friend’s house.  The worker testified that a friend’s wife had died in a motor vehicle 
accident and he was assisting him with disposing of his wife’s belongings.  The 
worker testified that he attended the funeral, but this is omitted from the videotape.   

• The video shows that the worker sometimes visited his wife at the mechanic’s shop 
where she worked.  The RCO alleged that the worker would have been exposed to 
fumes in this environment.  The videotape only shows the worker in the office area, 
and there is no persuasive evidence to establish that the worker would have been 
exposed to exhaust fumes in this environment.   

• The psychovocational assessment stated that the worker reported “mild agoraphobic 
symptoms, stating he limits his time away from home due to the uncertainty of a 
possible panic attack.”  This is consistent with Dr. Dorian’s report, and is not 
necessarily inconsistent with what is depicted on the videotape surveillance.  The 
Panel notes that the surveillance was limited and generally showed him with family 
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members.  The video surveillance took place at the very time that the WSIB 
expected him to get out more to participate in LMR on a full-time basis.    

• At most, the videotapes show that the worker is acquainted with the owner of I. 
Decorating.  There is no proof that the worker was engaged in gainful employment.  
There is no independent evidence to verify the allegations of the anonymous person 
who suggested that the worker had obtained employment.     

• The videotape shows that the worker fuelled his car at a gas station.  This would 
appear to be inconsistent with some of the worker’s statements that automobile 
exhaust could trigger his symptoms. However, as noted in the JP’s decision, there is 
no evidence to establish that the worker should experience a panic attack every time 
he is exposed to potential triggers. In a notation dated November 11, 1999, 
Dr. Thomson noted that “we reviewed the nature of panic attacks and that they can 
come out of the blue.”  This discussion took place after the worker had reported 
having a panic attack at a mall.  This is consistent with the worker’s testimony that 
the panic attacks can be unpredictable.  There is no medical evidence that can 
pinpoint when the worker “should” have a panic attack.   

[106] The worker also submitted that the videotape appeared to be altered because it cut away 
at times.  In the absence of expert evidence on this issue, the Panel is unable to find that the 
videotape was altered to be deliberately misleading.  However, the Panel notes and agrees with 
the following comments from the JP’s judgment: 

 On June 19, 2002, [the worker] attended a local bar with his brother…The tavern is 
uncrowded.  And this is the depiction on the video.  [The worker] is off screen for a 
period of time despite Private Investigator Fred McNabb’s narration in court that [the 
worker] was seated beside his brother at the table.  The video clearly depicts another man 
doing so.  [The worker] actually enters from the left of the screen after this comment.  
This causes the court concern about Mr. McNabb’s recollections. 

 While the video speaks for itself, the court has a concern about the editing accuracy, 
which was not done by Mr. McNabb.  The editing was choppy and the depictions on 
occasion were less than obvious except to Mr. McNabb.  There is still a lack of clarity 
regarding the June 28, 2002 surveillance, there is no clear depiction of the driver of the 
brush-laden truck.  There is danger in relying on this evidence.   

[107] The RCO deemed that the worker failed to report a material change as of June 26, 2001, 
the date that an anonymous caller alleged the worker was working for a home renovation 
company.  In the Panel’s view, this approach was flawed since there is no evidence that the 
worker was engaged in remunerative employment.  The WSIB acknowledged that there was no 
proof that the worker was employed.  To the contrary, the videotape shows the worker engaged 
in sporadic activities that are inconsistent with a conclusion that he is or was employed.  
Therefore, the Panel finds it inappropriate that the material change was deemed based upon 
anonymous allegations that were never proven.   

4) The LMR process and other issues 
[108] The basic underpinning of the failure to report a material change is the notion that the 

worker “repeatedly declared his inability to work” to members of the Board.  In the WSIB’s 
view, the videotape demonstrated that the worker was capable of working.   
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[109] The videotape does show that the worker is out and about at certain times, spending time 
with his brother, wife, and sometimes friends.  The WSIB took the position that this proved that 
the worker misled the WSIB about the extent of his disability, because he claimed to be 
housebound.  The Panel is unable to find that the worker attempted to mislead the WSIB in this 
regard.  In September 2001, a WSIB investigator took the worker’s statement about his condition 
from 1994 to 2001.  The investigator’s report indicates that the worker stated he drove a car, but 
had had panic attacks while driving.  The worker admitted that he golfed occasionally.  The 
worker stated that he continued to use Alprazolam daily.  At that time, the worker reported that 
his panic attacks occurred approximately twice per month.  The Panel finds that these statements 
do not indicate that the worker was attempting to exaggerate the extent of his disability or 
mislead the WSIB.   

[110] The worker also argued that the WSIB’s position was contradictory.   On the one hand, 
the WSIB took the position that he ought to be capable of fully participating in an LMR program, 
which would require him to go out, drive his car, interact with people and attend school.  On the 
other hand, the WSIB appears to be suggesting that video evidence proves that he is disentitled 
to benefits because the videotape shows him going out and interacting with people – the very 
type of activity that would be required for participating in LMR.  The Panel agrees the WSIB 
was inconsistent on this issue.  By requiring the worker to participate in a full-time LMR 
program, the WSIB implicitly concluded that the worker was capable of eventually returning to 
work.  On the other hand, the WSIB is indicating that it was misled by the worker’s statements 
about his level of disability.  The Panel finds that there is no basis for concluding that the WSIB 
was misled by the worker’s statements about his ability to work.  In addition, the fact that he was 
able to leave the house on occasion was not a material change, since the WSIB was aware, and 
indeed expected, that the worker would be capable of going out to participate in LMR.   

[111] Furthermore, the record shows that the worker did, by and large, cooperate in the LMR 
process.  WSIB staff may have found the worker to be a difficult person to deal with, but in fact, 
the evidence establishes that the worker did cooperate in LMR.  The evidence does not support 
the RCO’s assertion that the worker repeatedly declared his inability to work.  The Panel notes in 
particular the following: 

• Although the worker at times expressed his understanding that his doctors said he 
was unable to work, the worker did not fail to cooperate in the LMR process.  The 
worker attended the first appointment on June 19, 2002, then left due to a panic 
attack, which the Panel has accepted took place.  The worker then attended another 
meeting on June 26, 2002.   

• In addition, the worker at various times suggested types of work he believed he 
could do.  For example, in the August 2001 memo cited above, the worker advised 
the WSIB manager that he thought he may be able to work in sales.  It is also 
documented in the record that the worker suggested to the WSIB that he may be 
interested in opening up a frozen meat shop.  The worker also advised the LMR 
providers that he thought he may be able to perform work as a Construction 
Estimator.  This is noted in a memorandum dated June 27, 2002.  Therefore, it is 
evident that the worker attempted to cooperate with the WSIB and did not simply 
declare his inability to work.   
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• The Claims Adjudicator vetoed the LMR provider’s plan to provide training to the 
worker, and directed the LMR provider to choose a direct entry SEB.   

• The worker only missed one LMR appointment, on July 16, 2002.  At that time, he 
had been diagnosed with thrombocytopenia, and understood from his doctors that 
he should remain at home because “he could bleed to death.”  The worker called the 
WSIB on July 16, 2002 to advise them of this.  Even if the worker was being 
melodramatic about the seriousness of his condition, Dr. Thomson confirmed the 
diagnosis on July 23, 2002, and referred the worker to a haematologist.   

• On July 24, 2002, the Claims Adjudicator wrote to the worker to remind him of his 
obligation to participate in the LMR process, otherwise his benefits would be 
terminated.  A memorandum dated July 30, 2002 indicates that the worker called 
the Claims Adjudicator, acknowledging that he received the letter.  However, he 
stated that he did not understand why the letter was sent, because he had been 
participating in LMR all along.  This is consistent with the worker’s testimony that 
he was willing to participate in LMR, although he was hesitant because he had been 
out of the work force for so long.    

• The LMR provider noted that the worker was initially hesitant about participating, 
leading the Claims Adjudicator to write to him to remind him of his duty to 
cooperate.  Thereafter, according to the LMR provider, the worker was more 
cooperative.  Even if the worker was initially uncooperative, the LMR provider 
accepted that he did subsequently cooperate.   

• The LMR provider had initially suggested potential LMR goals that would require 
some training or upgrading.  However, after the Claims Adjudicator directed the 
LMR provider to choose a direct entry SEB, the LMR provider chose a SEB as a 
Telephone Solicitor.  The Panel finds that this choice was unsuitable in light of the 
worker’s personal characteristics and his anxiety condition.  Therefore, the worker’s 
disagreement with this SEB goal cannot be taken as a sign of non-cooperation.   

[112] In summary, the worker was generally cooperative in LMR.  He did not mislead the 
WSIB about his abilities.  Furthermore, the activities shown on the videotape are not inconsistent 
with the WSIB’s expectation that the worker participate in LMR on a full-time basis.   

[113] There are a few other issues to address in the context of whether the worker failed to 
report a material change in circumstances: 

• Dr. Thomson’s report of February 22, 2002, referred to some incidents that the 
RCO highlighted in his decision.  In a notation dated August 21, 1996, Dr. 
Thomson noted that the worker said that he had fallen off a roof while helping a 
friend with some roofing.  In November 1999, Dr. Thomson noted that the worker 
had been doing estimates for roofing jobs for a friend and that increased his stress.  
The worker and his spouse testified regarding this incident.  They both testified that 
the worker did not perform roofing work. When he fell from a ladder, he was 
showing something on the roof to a roofer, and he was not that high – 
approximately eight to ten feet.  He also obtained roofing estimates for a friend who 
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worked and whose wife had epilepsy.  The Panel is satisfied that the worker did not 
perform roofing work, nor did he have employment in this field. 

• An issue was also raised in relation to the worker’s attending the appointment to see 
Dr. Dorian in Toronto on February 27, 2002.  On February 27, 2002, the worker’s 
spouse left a message with the Claims Adjudicator stating that she was supposed to 
drive the worker to his appointment but their daughter became ill so a neighbour 
had to drive him instead.  According the Claims Adjudicator’s memorandum, the 
spouse stated the worker “had to take the day off work and she wanted to know if 
there was some compensation for that.”  The worker and his spouse testified that 
she stated the neighbour had to take time off work – the worker did not have 
employment.  In a memorandum dated February 28, 2002, the Claims Adjudicator 
remarked that “I thought it was strange that the worker is claiming to be totally 
disabled but yet he has a job.”  The Claims Adjudicator called an Investigations 
Officer who recorded the call and kept it on file.  The Claims Adjudicator 
subsequently called the worker, who asked if the neighbour could be reimbursed for 
bringing the worker to the appointment.  The worker confirmed that he has not 
worked since 1992.  In the Panel’s view, this matter was clarified at the time, and 
nothing further should have come from this.  There was clearly a misinterpretation 
of the message left by the worker’s spouse.   

(c) Entitlement to benefits 

1) What is the worker’s level of entitlement to benefits from 1995 to 
2002? 

[114] Although the Panel has found that the worker did not completely recover from his 
condition as of June 1996, the Panel is unable to find that the worker was totally disabled from 
1995 to 2002.  The Panel finds that ARO was correct in concluding that the worker was not 
totally disabled during this time period, and accordingly, was entitled to temporary partial (50%) 
disability benefits.   

[115] Entitlement to temporary benefits is governed by section 37 of the Act, which provides in 
part: 

   37.  (1) Where injury to a worker results in temporary total disability, the worker is 
entitled to compensation under this Act in an amount equal to 90 per cent of the worker’s 
net average earnings before the injury so long as temporary total disability continues or 
until the worker begins receiving payments under section 43. 

 Temporary partial disability 

       (2) Where temporary partial disability results from the injury, the compensation 
payable shall be, 

 (a)    where the worker returns to employment, a weekly payment of 90 per cent of the 
difference between the net average weekly earnings of the worker before the injury 
and a net average amount that the worker is able to earn in some suitable 
employment or business after the injury; or 

(b)    where the worker does not return to work, a weekly payment in the same amount as 
would be payable if the worker were temporarily totally disabled, unless the worker, 
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(i)    fails to co-operate in or is not available for a medical or vocational 

rehabilitation program which would, in the Board’s opinion, aid in getting the 
worker back to work, or 

(ii)    fails to accept or is not available for employment which is available and which 
in the opinion of the Board is suitable for the worker’s capabilities. 

[116] Document No. 02-01-08 of the Operational Policy Manual, “Temporary Total and 
Temporary Partial Disability,” provides in part as follows regarding the adjudication of 
temporary disability claims: 

 Temporary Total Disability 

 Temporary total disability is the complete inability to earn full pre-accident wages for a 
limited period of time as a result of the physical and psychological effects of the injury 
and the necessity for medical treatment.  A worker who is unemployable as a result of a 
combination of a work-related injury and a number of personal and vocational           
(non-injury related) factors is not considered totally disabled.  

 Temporary Partial Disability 

 Temporary partial disability is a reduction in the ability to earn full pre-accident wages 
for a limited period of time as a result of the labour market’s inability to accommodate 
the worker with the remaining physical effects of the injury.  This includes workers who 
are partially disabled but unemployable without medical and vocational rehabilitation 
services and those who are not in need of rehabilitation services to return to work.  

 … 

 Level of disability 

 Temporary total disability is a condition that prevents the worker from performing any 
type of work.  A decision maker usually looks at medical information and information 
regarding the physical requirements of the worker’s job and other jobs in determining 
whether a worker is completely unable to return to the workforce due to the effects of the 
work-related injury and/or the limitations imposed by the medical treatment provided, 
and is therefore considered totally disabled.   

 A worker who is temporarily partially disabled may be physically capable of returning to 
the work force in some meaningful capacity without further rehabilitation.  The worker 
may be able to perform a modified version of the pre-accident job or another suitable job.   

 The fact that the worker is considered partially disabled does not mean that there is 
actually a job that the worker could or should do, or that there is a medical or vocational 
rehabilitation (VR) program for the worker, or that the worker’s benefits should be 
reduced.  If there is no suitable employment available, it does not affect the determination 
of the worker’s level of disability, but it is a factor in determining the level of benefits the 
worker may receive.   

 Full Benefits 

 A worker who has a temporary total disability as a result of a work-related injury is 
entitled to full benefits.   

 A worker who has a temporary partial disability as a result of a work-related injury and 
who has not returned to work is entitled to full benefits provided that the worker is: 

• Willing to co-operate in a medical or VR program which, in the Board’s opinion, 
will assist in returning the worker to gainful employment, or 

• Available for suitable employment that is available to the worker.   
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[117] A worker who is partially disabled and pursues an adequate self-directed vocational 
rehabilitation program may also be entitled to full benefits.  There is no evidence that the worker 
was pursuing any vocational rehabilitation on his own during this period.    

[118] In the Panel’s view, the evidence is quite clear that, while the worker continued to suffer 
panic attacks after 1995, he was not totally disabled by them.  It appears from the medical reports 
that his condition worsened somewhat when he attempted to reduce his dosage of Alprazolam; 
however, the medical evidence generally indicates that his condition was well controlled.  On 
October 18, 1995, Dr. K.T. Bovell, gastroenteologist, noted that the worker’s panic attacks 
receded to the extent that the continued need for Alprazolam was questioned.  In a letter to 
Dr. Witt-Sullivan in February 1996, Dr. Thomson noted that the worker’s panic disorder was 
treated effectively with Alprazolam.    

[119] The Panel notes in particular the following from Dr. Thomson’s report of 
February 22, 2002: 

• On February 5, 1996, the worker reported that he had had no panic attacks for 
several months.   

• On May 2, 1996, the worker reported that he was upset that he had been denied 
family benefits, and Dr. Thomson agreed that she could not state that he was 
permanently disabled.  The worker reported that his panic attacks were rare but 
usually precipitated by smells and he was taking Alprazolam.   

• On August 21, 1996, the worker reported that he fell off a roof while helping a 
friend with some roofing and was seen in emergency.   

• On December 18, 1996, the worker reported that he was doing fairly well on a 
lower dose of Alprazolam.   

• At an annual health examination on February 11, 1998, the worker was apparently 
coaching children’s hockey and had no specific concerns.   

• On January 4, 1999, the worker reported that he was using a snow blower and felt 
something in his back pop.   

• On November 11, 1999, the worker reported that he was doing estimates for roofing 
jobs for a friend and unloading shingles.   

[120] The evidence does not support that the worker was totally disabled within the meaning of 
the Act and Board policy.  Therefore, the Panel finds that he was correctly granted temporary 
partial benefits at 50%. 

2) Other benefit issues 
[121] The Panel reverses the RCO’s decisions that the worker fully recovered by June 1996 and 

failed to report a material change as of June 2001.  Pursuant to this decision, the benefits that 
were inactivated by the RCO are restored.  The benefit-related debt is reversed.    

[122] In addition, the Panel finds that the worker has a permanent impairment and is entitled to 
a NEL award.  The WSIB may grant a NEL award pursuant to Dr. Waldenberg’s initial 
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assessment.  In the alternative, the WSIB may request a second assessment pursuant to 
subsection 47(8) of the WSIA (applicable to pre-1997 injuries pursuant to subsection 106(2) of 
the WSIA).  Thus, the quantum of the NEL award is remitted to the WSIB for determination, 
subject to the usual rights of appeal.   

[123] In a FEL decision dated September 23, 2002, the worker was granted a partial FEL award 
based upon deemed earnings as a Telephone Solicitor.  The worker’s CPP disability benefits 
were offset from the award.  This calculation yielded a monthly FEL benefit of $41.78.  The FEL 
award was rendered void by the RCO’s decision.  The worker’s FEL award is also restored.   

[124] Since the worker’s benefits have been restored, the Panel finds that the worker is also 
entitled to be given another opportunity in LMR services.  In the course of considering the 
RCO’s decision, it was necessary for the Panel to review the LMR process that took place in this 
claim.  The Panel finds that the previous LMR process was terminated prematurely, given that 
the worker had shown a willingness to cooperate.  The LMR provider had initially suggested 
LMR plans that would require training or upgrading, but the Claims Adjudicator overruled these 
suggestions.  The Panel finds that the LMR plan was therefore flawed and the goal of telephone 
solicitor was inappropriate.  As noted above, this goal was unsuitable in light of the worker’s 
anxiety condition, as well as his personal characteristics.  The JP found in the criminal 
proceedings that it was inappropriate to impose a SEB goal that the worker did not approve.  The 
Panel agrees that an LMR plan has a greater chance of success if the worker is given some 
reasonable input into the selection of a SEB goal.   

[125] The Panel finds that, in the course of the new LMR process, the SEB goal should be 
revisited, taking into account the worker’s anxiety condition, as well as his personal and 
vocational characteristics.10  The LMR process should begin on a part-time basis, as 
recommended by Dr. Dorian.  In addition, the WSIB should reconsider referring the worker for 
psychological counselling sessions as recommended by Dr. Dorian.  After a full opportunity to 
participate in an appropriate LMR program, the WSIB may then revisit the worker’s FEL award 
based upon a new SEB goal.    

[126] The worker should understand that this will be his last opportunity to receive such 
services and his cooperation with the WSIB will be required.  The Panel expects that the worker 
will approach the process in a spirit of cooperation.   

                                                 
10 As required by subsection 43(7) of the pre-1997 Workers’ Compensation Act.   
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DISPOSITION AND INTERIM DIRECTIONS 

[127] The appeal is allowed in part. 

[128] The RCO’s decision is reversed and the Tribunal makes the following findings: 

• The worker did not fully recover from his compensable panic disorder as of 
June 17, 1996, and he continues to be partially disabled by his compensable 
condition. 

• The worker did not fail to report a material change in circumstances. 

• The temporary benefits inactivated by the RCO are restored.   

• The worker is entitled to a NEL award.  The quantum of the NEL award is remitted 
to the WSIB for determination, subject to the usual rights of appeal.   

• Any benefit-related debt created is rendered void by this decision.    

• The worker’s FEL benefit is restored.  

• The worker is to be given another opportunity to participate in an LMR program.  
The LMR process should begin on a part-time basis, as recommended by 
Dr. Dorian.  In addition, the WSIB may consider referring the worker to 
psychological counselling sessions as recommended by Dr. Dorian.  After a full 
opportunity to participate in an appropriate LMR program, the WSIB may revisit 
the worker’s FEL award based upon a more appropriate SEB goal.  This will likely 
be the worker’s last opportunity to receive such assistance from the WSIB and he is 
expected to cooperate accordingly.   

[129] The worker’s appeal from the decision of Appeals Resolution Officer P. Prummel, dated 
July 19, 2002 is denied.  The worker is only entitled to temporary partial disability benefits 
(50%) from January 16, 1995 to April 18, 2002. 

[130] There are two remaining issues which arise from the RCO’s decision:  entitlement for 
Hepatitis C and entitlement thrombocytopenia, as related to the worker’s compensable panic 
attacks.  The hearing of these issues will only proceed after the worker has clarified through the 
Tribunal Counsel Office the basis for his claims.  The worker should clarify the nature of the 
medical evidence he is relying upon and submit documentation showing the medication he has 
taken, if he intends to argue that his medication has caused or contributed to these conditions.   
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[131] As noted in this decision under the “Issues” heading, the Tribunal only has jurisdiction 
over these issues as they relate to the claim established for the worker’s compensable panic 
attacks.  The hearing will not proceed until these matters have been clarified.    

[132] The Panel is seized of this matter. 

 DATED:  This 12th day of July, 2006. 

 SIGNED:  R. McCutcheon, C.J. Robb, J.A. Crocker 

 


