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  Decision No. 1449/04 

 

REASONS 

(i) The appeal – issues and background 

[1] The worker appeals the decision of Appeals Resolution Officer (“ARO”) Mrs. J. Pereira, 
dated January 23, 2003.  That decision denied the worker entitlement to benefits for his left 
shoulder disability and also denied the worker entitlement to benefits for cognitive disability. 

[2] The claims advanced by the worker all stem from a December 2, 1986 motor vehicle 
accident.  As was well summarized by the ARO in her decision, the December 2, 1986 motor 
vehicle accident (“MVA”) was held to have been an accident that occurred in the course of 
employment.  Thus, the worker was entitled to benefits for this accident.  In addition to the 
benefits provided to the worker, he also asserts that the accident left him with a cognitive 
disability as well as with neck, left shoulder and left arm organic impairment. 

[3] Thus, the worker seeks entitlement for his cognitive disability as well as for his neck, left 
shoulder and left arm impairment.  The background of this matter was well summarized by the 
ARO in her decision, in part as follows: 

 HOW THE ISSUE(S) ARISES 

 On December 2, 1986, while employed as a salesman, the worker had a motor vehicle 
accident (MVA) and sustained multiple injuries.  He was granted a 45% permanent 
disability (PD) award for the low back, bowel, and urinary and genital problems. 

 A 25% non-organic PD was granted on November 5, 1992 with arrears to 
December 2, 1986. 

 He developed left shoulder disability, which he maintained he had since the accident.  
The decision of April 10, 2002 denied entitlement for the left shoulder disability on the 
basis that there was no mention of the shoulder in the file for the period from 1986 
to2002, and there was no medical evidence to support a relationship to the MVA. 

 The decision dated July 22, 2002 confirmed the denial of entitlement for a left shoulder 
disability and also denied entitlement for cognitive disability as unrelated to the accident 
of December 2, 1986.   

 … 

[4] After considering the matter and without an oral hearing, the Appeals Resolution Officer 
denied the worker entitlement to benefits for his left shoulder.  The ARO concluded that she 
could not relate the left shoulder condition to the December 2, 1986 accident.  The ARO also 
found that there had been no reporting of the left shoulder at the time of the accident and no 
mention of it until January 1996.   

[5] With respect to entitlement to benefits for a cognitive impairment, the ARO preferred the 
opinion of the Board’s Sector Medical Consultant who, in July 2002, concluded that the worker’s 
cognitive impairment does not appear related to the 1986 MVA.  Accordingly, entitlement for 
these conditions was denied.   
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[6] The hearing at the Tribunal commenced on August 31, 2004.  The worker appeared on 
that day without his legal counsel.  As discussed in the Panel’s post-hearing memo dated 
September 10, 2004, there were concerns with respect to the issue agenda as well as with the 
available medical evidence.   

[7] The Panel’s post-hearing memo dated September 10, 2004 discusses the process followed 
on the first hearing day, as well as summarized certain findings of fact that we made, based upon 
the evidence that we heard, for the Tribunal medical assessor.  The Panel’s post-hearing memo 
dated September 10, 2004 states in part as follows: 

 The issues before the Panel were ostensibly whether the worker had entitlement for a left 
shoulder injury said to have arisen out of a 1986 compensable motor vehicle accident as 
well as for cognitive disabilities which were also asserted to have arisen as a result of, or 
to have been significantly contributed to by, that same motor vehicle accident (“MVA”). 

 When discussing the issue-agenda at the hearing, however, the worker stated that he was 
also seeking benefits for his neck pain as well as arm pain, which he asserted were related 
to the shoulder injury.  The worker further stated he was asserting that he was entitled to 
“total disability” benefits as a result of the same work accident. 

 The Decision of the Appeals Resolution Officer: 

 The worker appeals the decision of the Appeals Resolution Officer, Mrs. J. Pereira, dated 
January 23, 2003.  That decision clearly identifies the issues under appeal as being 
entitlement to benefits for left shoulder disability, as well as cognitive disability.   

 The Panel discussed with the worker the fact that, pursuant to the legislation which 
governs the Tribunal, our authority stems from final decisions of the Board.  We 
explained that we only have jurisdiction over issues that have been decided by an 
Appeals Resolution Officer, or otherwise been deemed as having been finally decided at 
the Board.  We told the worker that we cannot generally enquire into various and other 
matters generally involved in the worker’s claim.   

 Process at the Hearing, Panel Ruling, and Evidence: 

 After a caucus, the Panel determined that we would continue the hearing notwithstanding 
the lack of clarity as to the issue-agenda in this matter.  The Panel was concerned that the 
worker was not clear on the issue-agenda and wanted to expand the same beyond the left 
shoulder, to include the left neck and arm, as well as alleging “total disability” despite 
our explaining to the worker that we preliminarily view the issue-agenda as being limited 
to our determining whether the worker has entitlement for his left shoulder as well as for 
cognitive impairment arising from the 1986 motor vehicle accident. 

 With respect to the claim for “total disability”, we noted that the worker, pursuant to 
Memo No. 218 (page 89 of the Case Record) is in receipt of Section 147(4) 
supplementary benefits through to age 65.   

 We proceeded at the hearing to hear the worker’s evidence and submissions on a number 
of points.  The worker specifically addressed the question of the subsequent, 1994 MVA.  
The worker did not believe that, pursuant to his correspondence at page 450 of the Case 
Record to the Appeals Resolution Officer, he did lose consciousness in that subsequent 
MVA.  The worker believes he might have been shocked or stunned for a brief moment, 
but, as he could see the driver who rear-ended him walking up to the worker’s car in the 
worker’s rearview mirror, he believed that he had not actually lost consciousness. 
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 The worker also discussed the various medical reports from Drs. Kay and Bowler.  The 

worker relied upon the medical reports, in particular the one from Dr. Bowler at pages 
337 of the Case Record, that indicated that the worker was experiencing some memory 
and cognitive impairment as early as 1987. 

 Following the hearing of this testimonial evidence, the hearing was adjourned.   

 Post-Hearing Requests: 

1. In order to determine the issue-agenda, a case direction conference will be held, by 
teleconference if possible, with the worker’s counsel, given that he continues to 
represent the worker and was only unavailable for the date of August 31, 2004, 
along with the worker, the Panel and a Tribunal Counsel assigned to the matter. 

At that conference, the Panel will hear submissions from the worker’s counsel as 
well as from Tribunal Counsel as to the Tribunal’s jurisdiction in this matter, and 
specifically, whether the Tribunal would have jurisdiction to expand the issue-
agenda beyond that which was clearly enumerated by the Appeals Resolution 
Officer in her decision. 

2. While this conference is to be established at a time convenient to all participants, in 
any event and without awaiting this conference, the Panel believes this matter 
should be referred to a medical assessor.  The worker executed the consents that 
were available at this regional hearing, including the general medical release as well 
as the consent to disclosure, transmittal or examination of a clinical record under 
Section 35 of the Act.  Hopefully these consents will assist in the referral of this 
matter to a medical assessor. 

The Panel believes that, pursuant to the suggestion made by the Medical Liaison 
Office, the matter should be referred to an assessor in neurology.  If, subsequently, 
the assessor – neurologist believes it would be either necessary or helpful, then a 
neuro-psychologist could also be consulted. 

To assist the assessor(s) in this matter, we note, in particular, the following findings:   

(a) New Exhibit #6 is an actual photograph of the worker’s car damaged in the 
1986 MVA.  We would ask Tribunal Counsel to either obtain the negative of 
this photo from the worker, if available, or to make clear copies of this photo, 
possibly by way of reproduction at a photo shop.  A copy of this photo should 
be provided to the assessor(s) along with all the other exhibits in this matter.   

(b) The main background facts are contained in the decision of the Appeals 
Resolution Officer, and are also well discussed in the plethora of medical 
reports in this matter. 

(c) The Panel has no doubt that the 1986 MVA was severe, and that the worker 
was badly injured as a result.  Because of the injuries received, the worker 
received benefits as detailed in the ARO decision, including Section 147(4) 
supplementary benefits. 

(d) Regarding the 1994 MVA, the Panel has reviewed the medical reports of 
Dr. J. Abdalla, amongst others.  We find that, if the worker lost consciousness 
in the 1994 MVA, it was very minimal, and more likely the worker was only 
momentarily dazed or stunned.  We come to this conclusion because the 
worker recounted seeing the driver who hit him walking up when the worker 
was looking in his rearview mirror immediately following the accident. 

(e) In the 1986 MVA we agree with the worker’s description that he was 
“t-boned”, although the Panel does not believe that this is anything but a 
different way of indicating the car was hit broadside. 



 Page: 4 Decision No. 1449/04 

 
(f) It appears documented by Dr. Patel in the worker’s chart (found both at 

Addendum No. 1, pages 21-22 and Addendum No. 2, pages 25-26) that the 
worker was still reporting memory problems in May 1989.  These were 
initially noted as ongoing by Dr. K.A. Bowler in a June 18, 1987 report (pages 
318 and 322) and again on October 29, 1987 (pages 335 and ongoing).  While 
Dr. Bowler believed that these memory problems resolved as of 
December 15, 1987, as noted above, Dr. Patel confirmed the worker’s 
subjective complaints of memory disturbance in 1989.   

(g) The suggesting testing noted by Dr. Bowler in the June 18, 1987 report 
unfortunately never was conducted, according to the worker. 

(h) The May 1, 2002 neuro-psych report summarizes the other medical reports, 
including those from neurologist Dr. J. Kay.  In Dr. Kay’s February 5, 2002 
report (page 417), Dr. Kay, seemingly only relying on the worker’s earlier 
reporting of memory issues, opines that the memory problems originated from 
the 1986 MVA.  

(i) The Panel also notes, however, the September 17, 2002 report of Dr. Kay.  In 
that report Dr. Kay documents the objective neurological testing that he 
conducted upon the worker as well as his conclusions based on that objective 
testing. 

 After the assessor reviews the above and all the other information in the exhibits, the 
Panel would ask the assessor to address the questions noted by the MLO in the 
May 8, 2004 letter, Exhibit #5.  If, in order to fully address these issues, the assessor 
believes that the worker should be examined, or if another neuro-psychological 
evaluation is called for in order to answer the questions, then the worker has agreed to 
participate in any such evaluation or examination.  The Panel, of course, particularly 
notes that it is question number 1 posed in Exhibit #5 that is of most interest to us. 

 Following receipt of the report(s) from the assessor(s), the Panel will reconvene for 
further evidence from the worker as well as submissions from the worker’s counsel and 
also, possibly, from Tribunal Counsel. The reconvened hearing will only occur after the 
conclusion of the case direction conference, and our ruling thereafter, which will clarify 
and determine the issue-agenda. 

 The conference can occur without waiting for the assessor’s report, in order to clarify the 
issue-agenda sooner rather than later.  Essentially, both of these post-hearing steps, the 
referral to an assessor(s) and the case direction conference, can proceed independently 
and without waiting for completion of the other. 

 If there are any questions, please contact the Panel.  Thank you. 

[8] The teleconference to clarify the issue agenda was held on January 18, 2005.  The Panel’s 
memo of that date confirmed the issue agenda, including our ruling that the worker could assert 
entitlement to his neck and left arm complaints, as well as for the left shoulder complaints.  The 
January 18, 2005 Panel memo also discussed the “downside risk” that exists in this matter.  The 
memo reads as follows: 

 A "case-direction tele-conference" was held today, pursuant to the Panel's original post-
hearing memo dated September 10, 2004.  Vice Chair Josefo & Members Jago and 
Hodgkiss participated. TCO Mr. G. Bullen attended to assist the Panel.  Mr. P. Morrissey, 
Barrister & Solicitor and counsel for the worker, participated.  I summarize the matter on 
behalf of the Panel.   

 The original purpose was to determine the actual issues before the Panel on this worker's 
appeal.  As is described in the post-hearing memo of September 10, 2004, the worker had 
sought to ostensibly extend the issue-agenda from beyond the matters specifically ruled 
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upon by the ARO, pertaining to organic entitlement to left shoulder disability and the 
non-organic entitlement for "cognitive disability".  The worker also had asserted that he 
was seeking benefits for "total disability" and wanted to address that, as well as 
entitlement on an organic basis to benefits for his neck and left arm, which were said to 
have been injured in the original compensable MVA.   

 Given the delivery of Post-Hearing Addendum # 1, which has now been marked as 
exhibit # 6, The Panel raised with Mr. Morrissey our concern that there may exist in this 
matter a "downside risk" given the conclusions of the Tribunal medical assessor, 
Dr. W. Mcllroy as set out in his report dated November 2, 2004.  The downside risk, if it 
exists in fact, would only apply to the second ground of appeal, for "cognitive disability" 
and also might put at some risk the worker's existing 25% non-organic PD award, if this 
was granted for reasons similar to the new claim of "cognitive disability" or if the claim 
of "cognitive disability" is essentially an attempt to increase the 25% PD award already 
existing.  

 In the tele-conference, Mr. Morrissey explained the reasons for his limited involvement 
in the matter to date.  He also noted he was unaware that the worker was currently in 
receipt of a 25% PD award on a non-organic basis.  Mr. Morrissey and Mr. Bullen both 
offered submissions on the issue of downside risk, with Mr. Morrissey noting that he 
expected to be able to provide additional medical reports responsive to the report from 
the assessor.  Both Mr. Bullen and Mr. Morrissey also addressed the organic issues which 
the worker sought to add to the issue-agenda.   Regarding "total disability", 
Mr. Morrissey agreed to discuss with the worker what specifically the worker meant, and 
to review with the worker the level of benefits in which the worker is in receipt to date in 
this matter, including the section 147(4) supplement.  

 The Panel concludes that, on the organic issues of neck and arm complaints, these matters 
were before the ARO, but were not specifically ruled upon.  We note the worker's letters 
to the ARO found at pages 450 and 459 of the Case Record, the first one being dated 
01/03/03 and the second one undated but also clearly sent before the ARO issued her 
decision.  These letters do address the neck and arm problems, as well as the shoulder 
issues. 

 It has long been held that, if the issues were before the Board and were not addressed (for 
whatever reason), then that ostensive denial clothes the Tribunal with jurisdiction to 
address the matter.  Accordingly, we conclude that the worker may assert entitlement to 
neck and left arm complaints, as well as left shoulder complaints, on an organic basis 
when the matter is hearing-ready.  

 We confirm that Mr. Morrissey will discuss with his client the question of "total 
disability" and will advise TCO Bullen as to the worker's intentions in that respect.  
Mr. Morrissey will also discuss the issue of a potential downside risk with his client in 
the context of this matter and will advise the Tribunal, through TCO Bullen, whether the 
appeal for "cognitive disability" is going forward or not. If this issue is going forward, 
Mr. Morrissey should send to TCO Bullen any further medical reports which address this 
issue.  The Panel will review such medical reports and determine if we need to send them 
to Dr. McIllroy for further comments thereon.  

 Regarding the medical notes attached to Mr. Bullen's January 14, 2005 memo (now 
marked as exhibit # 7), Mr. Morrissey will ensure that the physician who authored these 
and who treated the worker (said by Mr. Morrissey to be a Dr. Patel, who treated the 
worker from 1987-1997) will confirm same in correspondence to the Tribunal, through 
Mr. Bullen.  Once such confirmation is received, Mr. Bullen will kindly have these notes 
transcribed, with the assistance and following the usual process determined by MLO.   

 Mr. Bullen and Mr. Morrissey should discuss and confirm the issues being pursued, and 
also confirm that all evidence potentially necessary is present for that purpose (keeping in 
mind that, as noted above, the Panel may well seek a further opinion from the assessor, 
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depending upon what if any new medical evidence is received from the worker).  Then, 
once all these preliminary issues are addressed, the matter will be hearing-ready. 

 The original hearing took place in London, Ont.  The Panel presumes that, as 
Mr. Morrissey is located there, it would be most convenient for the actual reconvene to 
take place in London.  Unless counsel advises otherwise, the matter, when hearing ready, 
will proceed in London.  

 If and when there are additional pre-hearing matters, please bring these to the Panel.  
Thank you. 

[9] Ultimately, the information gathering was completed and the matter reconvened on 
April 25, 2006.  Mr. Morrissey made detailed and thorough submissions as to the issues of 
entitlement while reviewing the applicable medical evidence.  Tribunal Counsel T. Zigomanis, 
student-at-law, also attended and made submissions on law and policy.   

[10] As summarized by the Appeals Resolution Officer, the worker is in receipt of a 45% 
organic permanent disability award as well as a 25% non-organic permanent disability award.  
Thus, the worker’s total percentage is a 70% award.  As observed in the September 10, 2004 
post-hearing memo the worker also receives section 147(4) supplementary benefits.   

[11] The worker’s permanent disability benefits were, however, totally commuted in payments 
to the worker in the early 1990’s.  Memo #216, dated March 8, 1995, summarized the earlier 
commutations of the worker’s pension.  Memo #216 states that the total amount commuted to the 
worker was $294,858.60.  Notwithstanding this commutation of the worker’s pensions, his 
supplementary benefits continue.   

[12] Memo #216 also records that the last commutation was to allow the worker to open a 
clothing store in a local shopping mall.  The worker operated this business from November 1993 
until June 1994.  Unfortunately, the grocery store located in that shopping mall, the “anchor 
tenant”, went on a three month strike starting shortly after the worker began operating his 
business in November 1993.  The worker’s business either closed, or failed, in June 1994.   

[13] Memo #216 originally indicated that the worker would not receive the supplement 
because the wage loss was unrelated to the worker’s disability but due to the failure of the 
worker’s business.  That decision was, however, subsequently reversed, with the worker 
currently in receipt of supplementary benefits. 

(ii) Conclusions 
[14] The Panel will address the neck, left shoulder and left arm claim first, and then will 

address the issue of cognitive impairment.  In addressing these claims for entitlement the Panel 
does not propose to revisit in minute detail each medical report, and everything that was stated 
well by Mr. Morrissey, or by the worker on his own behalf.  Rather, we will only address the 
evidence that we find most helpful to our decision making. 

 (a) Neck, left shoulder and left arm 
[15] Mr. Morrissey referred the Panel to the medical chart note of Dr. S. Patel, who was the 

worker’s family physician until approximately 1997.  Dr. Patel’s chart note of June 12, 1989 is 
the first reference to the worker’s complaint of pain in his left neck, left shoulder and left 
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trapezius.  The chart note indicates that the worker has complained of pain in these areas for the 
last two weeks.   

[16] Dr. H. Finestone, a physical medicine and rehabilitation specialist, evaluated the worker 
on July 20 and September 3, 1992.  In those reports, Dr. Finestone observed neck discomfort and 
in the September 3, 1992 report stated that “lately” the worker has had pains in his arms, the left 
greater than the right.  While the July 20, 1992 report is hard to read, Dr. Finestone appears to 
offer an opinion that the worker’s neck discomfort is “compatible” to a ligamentous injury that is 
subsequent to a traumatic event.   

[17] The worker stated that he had told Dr. Patel about his neck and shoulder problems before 
June 1989 and has no explanation as to why these problems were not recorded earlier than that 
date. 

[18] Mr. Morrissey submitted that, given the plethora of more serious problems with which 
the treating physicians were faced, it may be understandable as to why the neck, left shoulder 
and left arm complaints were not addressed until June 1989. 

[19] The gap in time from the December 2, 1986 accident to June 1989, when the worker first 
complained of these symptoms, is over two and a half years.  This is a very large gap in 
continuity of complaint.  Moreover, on the June 12, 1989 chart note, Dr. Patel indicates that 
these problems have only existed for approximately two prior weeks, based upon what the 
worker then told her.   

[20] While the worker testified that after the 1986 MVA, he hurt everywhere, and was in a lot 
of pain, Dr. Patel in our view carefully documented the worker’s various medical issues and 
concerns in comprehensive chart notes, some of which were before the Panel.  If the worker had 
made complaints that specifically addressed the neck, left shoulder and left arm areas before 
June 1989, then it is far more likely, in our view, that Dr. Patel would have recorded these 
complaints and would have referred the worker earlier to a specialist for further investigation and 
attention.  Indeed, from the voluminous medical reporting in this matter, it is clear that the 
worker was promptly referred to medical specialists for many other conditions.   

[21] It is clear that the MVA in which the worker was involved was an extremely serious one.  
Indeed, the photograph of the worker’s destroyed car, luckily a full sized 1979 vehicle, amply 
demonstrates the significance of the event.  That the worker was in pain from his multiple 
injuries, which have been well and correctly recognized by the Board, is not in dispute.   

[22] Moreover, it is not in dispute either that the worker has suffered from ongoing left 
shoulder, arm and neck pain.  The worker’s ongoing investigations and treatment for these 
conditions, mainly in the early to mid 1990’s and continuing, is well documented.  Thus, it is not 
disputed that the worker does have complaints of pain in his neck, left arm and shoulder.  The 
question, however, is one of causation.   
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[23] Based on the lack of documented complaint for over two and a half years after the work 
accident, which we find more likely would have been recorded by Dr. Patel or by one of the 
other treating physicians had the worker complained of pain in these areas earlier, we are unable 
to conclude that the 1986 MVA was a significant contributing factor to the worker’s 
development of pain in these areas.  The many reports from the worker’s current family 
physician, Dr. J. Spence, are of no assistance to the worker in this regard.  After all, Dr. Spence 
became the worker’s treating physician many years after the MVA, specifically, more than ten 
years after the event.  Given he was not the treating physician at the time, despite Dr. Spence’s 
certainty expressed in many of his opinions, the Panel is unable to accept his conclusions for the 
reasons stated above. 

[24] Thus, the worker has no additional entitlement to benefits for his left shoulder, neck and 
left arm conditions.  The worker indeed has these conditions, but they are not as a result of the 
compensable MVA. 

 (b) Cognitive disability 
[25] Much more time was expended at the hearing on this aspect of the appeal.  Indeed, the 

Tribunal has two reports from medical assessor Dr. W. McIllroy, a neurologist.  Dr. McIllroy’s 
first report is dated November 2, 2004 and his follow-up report, that addressed a medical report 
from family physician Dr. Spence, is dated March 31, 2005.  Dr. McIllroy was, of course, 
provided with the Case Record, Addenda #1 to #3, the photograph of the car and of the worker 
(Exhibit #6), and the Panel’s memo of September 10, 2004 amongst other items.   

[26] The October 27, 2004 correspondence to Dr. McIllroy from the Tribunal’s Medical 
Liaison Office (MLO) reads in part as follows: 

 Please review the enclosed case documentation and Panel’s memorandum.  Any available 
x-rays will also be forwarded to you for your review.  If you feel you need to examine the 
worker in order to respond to the questions, please contact me and I will arrange an 
appointment.  If you feel that it would be helpful to have further neuropsychological 
testing carried out, the Panel has already agreed that a neuropsychologist could also be 
consulted.  Based on the documentation supplied, and your own expertise, please prepare 
a report in response to the questions listed below.  Please list your responses to these 
questions separately from the body of your report, and in the order in which the questions 
are posed. 

1. Does the worker have cognitive or memory abnormalities?  If so, what is the 
medical evidence in support of this?   

a. Based on a review of the medical reports on file, and the Panel’s findings of 
fact, when did these abnormalities begin?  

b. Have they improved or worsened in the years following the 1986 head injury? 

2. If, in your opinion, the worker has cognitive or memory abnormalities, please 
provide a differential diagnosis or possible causes for this.  What is the most likely 
cause for this condition?  Please explain the reasons for your opinion. 

3. What is the relationship, if any, between the worker’s memory complaints (and the 
course of this condition over the years) and any brain injury sustained in the 1986 
accident?  Please explain the reasons for your opinion.   
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4. What is the medical significance of the findings reported in the CT and MRI scans 

of the worker’s brain?  Would these tend to support or rule out the presence of an 
organic brain injury related to the 1986 head injury?  Please explain. 

5. Is there any other medical information, which you feel would be of assistance to the 
Panel and parties in understanding the nature and aetiology of the worker’s 
condition? 

[27] As the above indicates, Dr. McIllroy was provided with the relevant documentation as 
well as with the option to arrange for further investigations if he felt it necessary in order to 
answer the questions put to him as set out above.   

[28] Those questions were also addressed by the worker’s own expert, consulted in order to 
respond to Dr. McIllroy’s report.  The worker engaged clinical neuropsychologist 
Dr. J. Sweeney.  His report dated December 22, 2005 also is part of the record and will be 
addressed below.  Both Dr. McIllroy and Dr. Sweeney reviewed the same materials, including 
reports from other neurologists, and these two professionals came to what appears to be on the 
surface differing conclusions.   

[29] In his November 2, 2004 report, Dr. McIllroy reviewed the circumstances of the MVA.  
It was his conclusion that the: 

 duration of unconsciousness … was in no way long enough to produce these changes [a 
mild degree of diffuse atrophy particularly involving the frontal lobes and cerebellum] on 
a post-traumatic basis.  In this regard I would refer to Dr. Kay’s report of 
September 17, 2000 where he refers to the findings on the CT scan as “mild and non-
specific”.   

[30] Dr. McIllroy also concluded that the worker had experienced: 

 … a cerebral concussion of only mild severity from which no physical brain injury would 
occur … I would therefore conclude that [the worker] suffered a closed head injury with 
mild concussion but unconsciousness and post-traumatic amnesia not sufficiently long to 
produce any physical brain injury.  I would therefore attribute the memory and cognitive 
difficulties to his emotional state which, although triggered by the accident and his 
physical injuries, as time goes on the initial accident becomes increasingly less important 
with his basic personality, motivation and other stresses in his life becoming increasingly 
more important… 

[31] The specific questions posed to Dr. McIllroy were also addressed as follows: 

 In response to your specific questions, I would reply as follows: 

1. Does the worker have cognitive or memory abnormalities? If so, what is the 
medical evidence in support of this? 

 I would accept that [the worker] does have some memory and cognitive difficulties based 
on the historical observations of friends and family as well as the reports of the medical 
specialists who assessed him over the subsequent years. 

a) Based on a review of the medical reports on file and the panels findings of fact, 
when did these abnormalities begin? 

 These abnormalities are first documented by Dr. Bowler in his report of July 10, 1987 but 
the medical history suggests that they were observed by friends and family shortly after 
the accident. 
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b) Have they improved or worsened in the years following the 1986 head injury? 

 My reading of the medical reports is that these symptoms have continued unchanged 
since the 1986 head injury. 

2. If in your opinion the worker has cognitive or memory abnormalities, please 
provide a differential diagnosis or possible cause for this. What is the most 
likely cause for this condition? Please explain the reasons for your opinion. 

 I would accept that the worker does have cognitive or memory problems with the 
differential diagnosis including a diffuse injury of the brain as a result of the head injury, 
a progressive degenerative neurological disorder or a reflection of his depression and 
psychological state. There is no medical evidence of a progressive degenerative 
neurological condition and I do not believe that these symptoms can be attributed to a 
physical brain injury for the reasons discussed above. I would therefore attribute the 
cognitive and memory abnormalities to his emotional state. 

3. What is the relationship if any between the workers memory complaints (and 
the course of this condition over the years) and any brain injury sustained in 
the 1986 accident? Please explain the reasons for your opinion. 

 Although I believe the memory complaints are entirely on an emotional or psychological 
basis, I would accept that the accident with his other physical injuries triggered this 
response which not uncommonly lasts for 6 to 12 months after such trauma. After this 
length of time, the accident becomes progressively less important in the continuation of 
these symptoms with his basic personality, motivation and other stressors in his life 
becoming increasingly more important. 

 After this length of time, I feel that these non-accident related factors are primarily 
responsible for his ongoing symptoms. 

4. What is the medical significance of the findings reported in the CT and MRI 
scans of the worker’s brain? Would these tend to support or rule out the 
presence of an organic brain injury related to the 1986 head injury? Please 
explain. 

 As already stated, I feel that the CT and MRI findings are non-specific and because of the 
short period of unconsciousness would not be a reflection of a diffuse organic brain 
injury. 

5. Is there any other medical information which you feel would be of assistance to 
the panel and parties in understanding the nature and etiology of the worker’s 
condition? 

 No. 

[32] Dr. McIllroy’s March 31, 2005 report responded to family physician Dr. Spence’s 
opinion of February 1, 2005.  While taking issue with what Dr. Spence describes as “one 
particular aspect” of Dr. McIllroy’s assessment, Dr. Spence also states the following: 

 It is my opinion that Dr. McIllroy has performed a thorough review of [the worker’s] 
records and that he has provided an unbiased assessment of [the worker’s] severe chronic 
disability. 

[33] Dr. Spence also observed that Dr. McIllroy supports the worker’s position that cognitive 
and memory problems have resulted from the MVA of 1986, although Dr. Spence disagrees that 
the worker’s problems are psychological, or result from stress, rather than from an organic brain 
injury.  Dr. Spence opines that the traumatic brain injury scale relied upon by Dr. McIllroy is 
“very unreliable”. 
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[34] In his March 31, 2005 report, Dr. McIllroy disagrees that the traumatic brain injury scale 
is unreliable and maintains his view that the worker: 

 … suffered only a mild closed head injury with no physical injury to the brain and that 
after this length of time any residual memory and cognitive symptoms are entirely on a 
psychological basis.  Clearly, the accident was the triggering event for this response but, 
as time goes on, the accident becomes increasingly less important with his basic 
personality, motivation and other stresses in his life …  I would also add that in more 
than 40 years of neurological practice I have assessed more than a 1000 head injured 
patients of varying degrees of severity and have found the traumatic brain injury scale to 
be very helpful in assessing these patients who’s subsequent outcome usually followed 
the predicted course.  …  Clearly, Dr. Spence is trying to represent the best interest of his 
patient but after reviewing his letter I can see no reason to change the opinions expressed 
in my earlier … report. 

[35] We reproduce the foregoing in order to address Mr. Morrissey’s comments vis-à-vis the 
family physician.  Mr. Morrissey candidly and, we find, correctly acknowledged that family 
physician often advocate on behalf of their patients.  Indeed, the Tribunal has addressed this 
issue previously.  See, in that regard, Tribunal Decision No. 2441 05, which reviews and 
summarizes Tribunal decisions on this topic.   

[36] Accordingly, with great respect to Dr. Spence whom we find is genuinely concerned 
about the welfare of his patient, his medical advocacy does not allow us to comfortably rely on 
the opinions he has offered.  We prefer the opinions of the specialist in this area, and observe that 
even Dr. Spence has confirmed that Dr. McIllroy’s review was both thorough and unbiased. 

[37] The thoroughness of Dr. McIllroy’s review also addresses the submissions made by 
Mr. Morrissey that Dr. McIllroy did not in his report address every medical report contained in 
this very voluminous record.  Because of this, Mr. Morrissey submitted that it is unclear whether 
Dr. McIllroy saw all the reports, including the reports from the worker’s then treating 
psychiatrist Dr. C. Chamberlaine.   

[38] It was submitted that Dr. Chamberlaine’s reports contradicted the reports from the 
Board’s social worker Mr. P. Bernas who interviewed the worker on a number of occasions in 
the early 1990’s.  While Dr. McIllroy referred to Mr. Bernas’ reports when he attributed the 
worker’s problems to psychological factors, Mr. Morrissey submitted that Dr. McIllroy must be 
held to have overlooked or not considered the reports of Dr. Chamberlaine.   

[39] It is true that Dr. McIllroy does not specifically address the reports of the then treating 
psychiatrist.  It is, of course, unnecessary that a medical opinion reference the plethora of 
medical reports if the author of the medical opinion deems it unnecessary in order to answer the 
questions posed.  The same, of course, applies to written reasons for a decision, such as this 
decision.  The Panel need not address each and every medical report and each and every piece of 
evidence in this voluminous file in order that our decision withstand reasoned scrutiny.  See, in 
that regard, Tribunal Decision No. 437 00R.  
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[40] The Panel does have regard for the opinion rendered by Dr. Chamberlaine in his 
June 9, 1993 report.  In that report Dr. Chamberlaine, who addresses the Board’s decision at that 
time to have denied the worker’s commutation request, states that the worker’s reaction to the 
cancer diagnosis of his wife in 1991, and to the death of his father in that year, were not 
pathological, nor contributory to the worker’s mental state.  Dr. Chamberlaine concludes that the 
worker’s mental state was “the consequence of the MVA and the resultant pain and physical 
disability”.  Dr. Chamberlaine also notes that the worker’s condition has also “not been helped” 
by the length of time of various matters, presumably the commutation requests, took to be 
adjudicated at the Board. 

[41] In this report Dr. Chamberlaine is not stating that the worker has no psychiatric condition 
and that, as was submitted by Mr. Morrissey, the worker’s problems must stem from an organic 
brain injury, which is the cause of the cognitive disability.  Rather, what Dr. Chamberlaine is 
stating is that before the MVA the worker had no psychiatric difficulties.  After the MVA, the 
worker’s problems for which this psychiatrist was rendering treatment was a consequence of the 
MVA and the resultant pain and physical disability, and not because of extraneous factors 
unrelated to the compensable event.   

[42] Thus, we find that Dr. McIllroy was not at all incorrect when he referred to the report of 
the social worker; and indeed the May 5, 1993 social worker’s report well documents an 
April 30, 1993 series of conversations that the social worker had with the worker, wherein which 
the worker, amongst other things, threatened suicide.  The memo demonstrates that the Board’s 
social worker was sufficiently concerned that he was planning to send the police to take the 
worker to the hospital until the worker assured the social worker that he had no immediate 
intention to harm himself and that he could wait until he was next scheduled to see 
Dr. Chamberlaine. 

[43] Thus, can it be stated that all of the experts involved in this matter agree that the worker’s 
cognitive difficulties are not as a result of an organic brain injury?  As briefly alluded to above, 
the worker’s expert Dr. J. Sweeney concludes otherwise.  In the thorough report of 
December 22, 2005, based upon two days of assessment, Dr. Sweeney concludes that the worker 
does meet the published criteria for mild traumatic brain injury suffered after the 1986 motor 
vehicle accident.  Thus, Dr. Sweeney “cannot agree with Dr. McIllroy’s opinion that the client 
did not suffer brain injury in the 1986 mishap”.   

[44] In his report discussing the worker’s mild traumatic brain injury (“MTBI”), Dr. Sweeney 
states in part as follows: 

 MTBI is usually not detected by CT and MR scans because the underlying disorder is 
often one of microscopic dysfunction rather than structural alteration.  Consequently, I 
would view the generalized cerebral atrophy reflected by CT and MR scans as 
coincidental rather than causative in considering the etiology of [the worker’s] exhibited 
neuropsychological impairment.  However, since according to the professional literature, 
the majority of individuals recover completely or almost completely from the 
neuropsychological effects of MTBI.  [The worker] may have been at risk for the onset of 
persistent neuropsychological deficits prior to the 1986 mishap.  There is a possibility 
that hypertension noted in the medical records at the time of the 1986 accident and/or 
demonstrated cerebral atrophy put this man at risk for the onset of persistent 
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neurocognitive impairment as a consequence of MTBI in the 1986 motor vehicle 
accident.  

 In practical terms, [the worker] is currently experiencing significant neuropsychological 
difficulty dealing with the following cognitive demands due to head injuries in the 1986 
motor vehicle accident (1) understanding “what’s going on” and coping effectively 
through complex motor activity in new or unexpected situations or circumstances; 
(2) noting potentially important information peripheral to complex motor activities; and 
(3) learning and remembering verbal information.  Parenthetically, it may be that failure 
to form accurate concepts as to the meaning of experiences has magnified the client’s 
subjective impression regarding the extent of “memory problems”. 

 On the basis pf cooperative test behaviour, the absence of numerous behavioural and 
psychometric indices of malingering and many acceptable levels of test performance, I 
would rule out any possibility of exaggeration or frank malingering on 
neuropsychological tests.   

 The client appeared either unwilling or unable to admit to personal faults or difficulties 
on a self-report personality inventory.  Although such a response set would render the 
clinical psychological profile of the inventory invalid, these results would, nonetheless, 
serve to enhance confidence in the validity of this man’s performances on the 
neuropsychological tests administered.   

 Questions 

1. Does the worker have cognitive or memory abnormalities?  If so, what is the 
medical evidence in support of this? 

a. Based on a review of the medical reports on file, and the Panel’s findings of 
fact, when did these abnormalities begin? 

b. Have they improved or worsened in the years following the 1986 head injury? 

The worker is experiencing cognitive difficulties including memory abnormalities 
as a consequence of head injury in the motor vehicle accident of December 2, 1986.  
These deficits likely improved significantly with spontaneous neuropsychological 
recovery following the 1986 head injury. 

2. If in your opinion the worker has cognitive or memory abnormalities, please provide 
a differential diagnosis or possible causes for this.  What is the most likely cause for 
this condition?  Please explain the reasons for your opinion. 

Considering the worker’s symptoms and complaints as described above, and the 
absence of other symptoms and complaints that would have to be present to consider 
other diagnoses, it is my considered opinion that the sole feasible diagnosis to 
account for this man’s current neuropsychological condition is head injury in the 
1986 accident.  As noted in the medical records, the generalized cerebral atrophy 
found in neuroimagery studies as far back as 2000 is found with chronic alcohol 
abuse, chronic toxicity, or degenerative syndromes such as Alzheimer’s disease, but 
the present clinical neuropsychological picture would not support such diagnoses.  
There is a possibility that hypertension and/or cerebral atrophy represented risk 
factors for enduring neuropsychological deficiency at the time of the 1986 accident. 

3. What is the relationship, if any, between the worker’s memory complaints (and the 
course of this condition over the years) and any brain injury sustained in the 1986 
accident?  Please explain the reasons for your opinion. 

The worker’s memory complaints likely reflect the neurocognitive remnants of head 
injury in the 1986 accident.  This conclusion is adequately supported by the 
neuropsychological test results obtained in the current clinical study. 
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4. What is the medical significance of the findings reported in the CT and MRI scans of 

the worker’s brain?  Would these tend to support or rule out the presence of an 
organic brain injury related to the 1986 head injury?  Please explain. 

Providing an opinion regarding the medical significance of CT and MRI brain scans 
lies outside of my area of clinical expertise.  However, it is quite possible that brain 
atrophy would represent a risk factor that could preclude complete 
neuropsychological recovery from the 1986 head injury. 

5. Is there any other medical information which you feel would be of assistance to the 
Panel and parties in understanding the nature and aetiology of the worker’s 
condition? 

The combination of clinical neuropsychological evaluation and SPECT brain scan is 
sometimes found to be very helpful in the detection of brain dysfunction as a 
consequence of MTBI. 

[45] The Panel observes that a neuropsychologist, pursuant to a referral made by the Board, 
had previously assessed the worker.  Neuropsychologist Dr. P. Comper of the Toronto 
Rehabilitation Institute interviewed the worker on May 1, 2002 and issued a report dated June 
10, 2002.  After reviewing the various medical reports, Dr. Comper also discussed the 
neuropsychological evaluation, based upon neuropsychological and personality tests that were 
administered to worker.  In evaluating the reliability of these tests, Dr. Comper stated in part as 
follows: 

 When the worker was administered two independent measures designed to assess 
engagement in the testing process, he scored below critical cut off values, so the 
remainder of the neurocognitive measures are of limited value in determining his current 
cognitive strengths and weaknesses.  Furthermore, his performance on one of these tests 
was significantly below chance and below the range of patients with verified brain 
damage, providing strong evidence of systemic response by us.  As such, it is likely that 
[the worker’s] performance on cognitive testing underestimates his true current cognitive 
abilities.  All in all, there is no discernible pattern of impairment on the tests that can be 
reasonably attributed to the residual affects of brain injury.   

[46] Dr. Comper concludes his report in part as follows: 

 From our perspective there is little evidence in the current neuropsychological test results 
that suggests a discernible profile that can be related to the residual affects of a mild brain 
injury.  Indeed, on measures of effort and engagement, the worker scored below critical 
cut off levels and this strongly suggests a functional as opposed to an organic basis for his 
cognitive complaints.  In summary, there seems to be no question that the worker 
sustained serious physical injuries secondary to the subject motor vehicle accident.  
However, given the questionable validity of the neuropsychology results, we were unable 
to obtain a clear pattern of scores that implicates an organic basis for these complaints.  
On the contrary, the test results do suggest a functional overlay, possibly complicated by 
his complaints of pain and discomfort. … 

[47] Two other neurologists have been involved in the worker’s investigations and treatment.  
Dr. J. Kay saw the worker on September 17, 2000 and again on February 5, 2002.  In the 
September 17, 2000 report Dr. Kay records the worker reported to him that the worker did not 
have headaches after the 1986 MVA and also had no recall of any problems with memory 
following that accident.   
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[48] Dr. Kay examined the worker on May 23, 2000 (his report is dated September 17, 2000) 
and stated in part as follows: 

 On examination he was alert and oriented, his speech was normal without any dysarthria 
or paraphasic errors and he was able to relate the details of his history.  He was oriented 
in time and place, he could register and recall three objects immediately and he could 
recall all three objects five minutes later.  He could spell the word “world” forwards and 
backwards and his naming, repetition and comprehension were normal.  He could copy a 
geometric figure, read and write and he used good planning to draw a clock accurately.  
[After reviewing the CT scan which showed changes greater than expected at the 
worker’s age] he presents with symptoms of memory loss and difficulty of concentration.  
Symptoms such as these are common following even minor head injuries and he has a 
history of two injuries in 1994 and 1986 … despite his symptoms he performed well on 
mental status testing today, though a more detailed formal neuropsychological 
assessment would be required to reveal soft deficits.  The findings on his CT scan are 
mild and non-specific.  The mild atrophy reported could be a post-traumatic change, 
though in the absence of a previous CT scan… it is difficult to judge whether the changes 
reported represent a chronic static post-traumatic change or that they represent an 
evolving process. … 

[49] In his follow up report dated February 5, 2002, however, Dr. Kay, based upon 
information provided by the worker that documented complaints of memory problems dating 
back to 1987, concluded that the worker’s symptoms were consistent with a post head injury 
state.  He thus implicates the 1986 motor vehicle accident for the worker’s ongoing problems. 

[50] Dr. D. Moulin, another neurologist who examined the worker on June 9, 2000, 
thoroughly reviews the worker’s history including indication by Dr. Patel that the worker has “a 
history of ethanol abuse”, which Dr. Moulin also reports the worker having denied this problem.  
Dr. Moulin states his impression in part as follows: 

 There is no evidence of neurologic compromise. 

[51] After sifting and considering all these reports, amongst the submissions and other 
evidence, we find that the 1986 MVA did not, on the balance of probabilities, cause the worker a 
mild traumatic brain injury.  We believe that Dr. McIllroy, a neurologist with over 40 years of 
experience who has assessed, as he notes, many hundreds of patients for neurological conditions 
and diseases, and who is an unbiased Tribunal assessor, has provided a more reliable opinion of 
the worker’s condition than Dr. Sweeney.  Notwithstanding Dr. Sweeney’s thorough report, this 
psychologist acknowledges in that report that certain issues, including an evaluation of the 
worker’s CT scans, are outside of his area of professional expertise.  He is not, after all, an MD, 
and is not a neurologist, although obviously he is highly qualified and experienced in his field.   

[52] Dr. Sweeney, however, offers speculation in his report that it is “possible” that the 
worker’s pre-existing hypertension and possible demonstrated cerebral atrophy put the worker at 
risk for a persistent neurocognitive impairment as a consequence of what Dr. Sweeney concludes 
was a mild traumatic brain injury, even though Dr. McIllroy, a neurologist, has quite definitively 
ruled out that event.  Dr. Sweeney acknowledges that the majority of individuals recover either 
completely or almost completely from neuropsychological effects of mild traumatic brain injury.   
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[53] Indeed, the article in the case materials provided by MLO makes that same point.  
Dr. Sweeney goes on to raise the possibility of the worker’s pre-existing problems having led the 
worker to have, if we may use this traditional expression even in this case, a “thin skull”.  Put 
another way, the worker’s hypertensive problems and underlying cerebral atrophy led the worker 
to be pre-disposed to sustaining a mild traumatic brain injury on the occasion of the MVA, which 
another person without such predispositions might not have encountered. 

[54] Yet, leaving aside the conclusion of Dr. McIllroy that worker did not have a MTBI as a 
result of the accident, the Panel also notes that another neuropsychologist, Dr. Comper, who 
performed a similar evaluation upon the worker as did Dr. Sweeney, came to a conclusion 
completely different than that reached by Dr. Sweeney.  Thus, the Panel is left with one 
neuropsychologist stating that the worker possibly may have ongoing problems based upon an 
unsubstantiated theory advanced regarding pre-existing conditions, with another 
neuropsychologist clearly concluding that no such condition likely arises, and also indicating that 
the problems are functional or psychological.   

[55] Dr. McIllroy, along with neurologist Dr. Moulin, also reaches that latter conclusion.  
Dr. Kay’s reports are equivocal given his two different conclusions in his two reports, and his 
conclusion in support of the worker is less than clear and unequivocal.  It seems that Dr. Kay 
simply accepts the worker’s statement that he has had memory problems and thus concludes that 
it must be because of a brain injury. 

[56] Tribunal Decision Nos. 634/96 and 718/95 holds that an unbiased report from a Tribunal 
assessor ought to be given serious consideration.  We agree that such a report commissioned 
from a physician with much expertise in a particular area, and who has no stake at all in the 
outcome of the matter, can be put aside by a Panel, but should only be put aside upon very strong 
evidence.  Put another way, the report from a medical assessor ought to be weighed carefully and 
given deference when there are disputed medical reports because, again, the objectivity and 
expertise of the assessor is completely free from doubt. 

[57] In this matter, we conclude that Dr. McIllroy’s objectivity and expertise is without 
question, despite the submissions of Mr. Morrissey that Dr. McIllroy’s expertise is not within the 
particular area that frames the question put before us.  On the contrary, we find that Dr. McIllroy 
is indeed highly qualified to offer his opinions, and we rely upon them. 

[58] Dr. McIllroy makes it clear that the MVA and the worker’s other physical injuries 
triggered his cognitive difficulties, although he speculated that the problem may well have 
subsided after time with the worker’s own psychological make up becoming increasingly more 
important.   

[59] Yet, even if can be said that the worker’s own personality has contributed to the 
prolongation of his cognitive problems, it is still clear from Dr. McIllroy’s report discussed in 
detail above that the MVA of 1986 was a significant contributing factor to the worker’s 
development of cognitive problems.  Just as a previously asymptomatic but pre-existing 
condition can be triggered on an organic basis by a work accident, so, too, can a non-organic 
problem, or a psychological problem be permanently aggravated by a work event.  In this case, 
the event was, of course, the 1986 MVA.  
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[60] After all, we accept that, before this event, as Dr. Chamberlaine noted, the worker did not 
have any psychological problems.  The materials reveal and the worker has confirmed that he 
was a successful salesman, doing very well financially, and enjoying a good family life.  
Unfortunately, the terrible MVA, and judging by the photograph of the car after the MVA it truly 
was terrible, changed the worker’s life dramatically. 

[61] The Board has well recognized the worker’s organic problems with a 45% permanent 
disability award.  The 25% non-organic award for psychological difficulties was also not 
unreasonable, given the Board’s understanding of the issues at the time.  But that award clearly 
did not take into account, or did not adequately take into account, the worker’s cognitive 
difficulties.   

[62] After all, even if the worker does not have an organic brain impairment, and we accept 
Dr. McIllroy’s view that he does not, we further accept the view of the assessor that the worker’s 
cognitive impairment does exist, and that it was triggered by the 1986 accident.  We also find 
that the accident permanently aggravated those difficulties, and that they continue on an ongoing 
basis. 

[63] Tribunal Decision No. 726/04 recognized that the Board’s Psychotraumatic Disability 
Rating Schedule can be useful frame of reference for rating a permanent disability for cognitive 
impairment.  Tribunal Counsel kindly provided us with Document #03-03-03, the 
Psychotraumatic Disability policy document.  Pursuant to that document, the worker, with the 
current 25% award, is classed with a “moderate impairment” of the total person.   

[64] While that award likely recognizes the worker’s other non-organic problems, we do not 
find this award sufficient to also include the cognitive impairment for which we find the worker 
has entitlement on a non-organic basis.  Once the worker’s cognitive impairment is included in 
the totality of the worker’s symptoms, assessing the “total person” as the policy obliges, it is the 
Panel’s view that this additional non-organic impairment would put the worker within the “major 
impairment” Category 3 range.   

[65] Mr. Morrissey and Tribunal Counsel Zigomanis agreed that the Panel is within its 
jurisdiction to rate the worker for the additional amount of non-organic impairment if it chose to 
do so.  We note Tribunal Decision No. 151/97 which makes it clear that, in certain cases, it 
would not be just to, as that decision stated, “protract the claim unduly” by sending the matter 
back to the Board for rating purposes.  Thus, given Mr. Morrissey’s assent to our rating the 
worker if we conclude that the worker is so entitled, we are prepared to do so. 

[66] In so doing, we are mindful that the worker currently has a 70% total award, consisting of 
a 45% organic and 25% non-organic permanent disability award, which had previously been 
commuted.  Nevertheless, even taking into account the very high percentage total award that the 
worker received as a result of the accident, we find that the 25% non-organic permanent 
disability award did not take into account the cognitive impairment from which the worker 
suffers, and has suffered ever since the motor vehicle accident.  Thus, it is our view that the 25% 
award provided to the worker retroactive to December 2, 1986 ought to be increased by 10%, to 
35%.   
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[67] Thus, retroactive to December 2, 1986, and ongoing, the worker will have a further 10% 
non-organic permanent disability award, including interest pursuant to Board policy.  Thus, the 
worker’s appeal is allowed in part.   

[68] Mr. Morrissey and Tribunal Counsel Zigomanis are thanked for their helpful 
submissions.   
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DISPOSITION 

[69] The worker’s appeal is allowed in part as follows.  The worker has entitlement for his 
cognitive impairment, a psychological condition which resulted from the 1986 compensable 
MVA and which has not previously been recognized in the worker’s organic and non-organic 
permanent disability awards. 

[70] As discussed immediately above, the Panel has rated the worker’s further impairment for 
this cognitive disability at an additional 10%, which would place the worker in the “major 
impairment” category with a total non-organic permanent disability rating of 35%, less the 
previous commutation, leaving the worker with a retroactive 10% non-organic PD award. 

 DATED:  June 20, 2006 

 SIGNED:  J. Josefo, W.D. Jago, P.B. Hodgkiss 

 

 


