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Restitution -- Wongful acts -- Husband killing w fe and
pl eading guilty to mansl aughter -- Husband not entitled to
right of survivorship respecting property held jointly.

Famly law -- Property -- Constructive trusts -- Wfe
contributing by work and economcal |ife-style to husband's
acquisition of property -- One-half of property held on
constructive trust for wfe.

The defendant was convicted of mansl aughter in causing the
death of his wfe and was sentenced to prison. Actions were
brought by the wife's estate claimng a share of the
defendant's property and by her rel atives cl ai mng damages
under s. 60 of the Famly Law Reform Act, R S. O 1980, c. 152
The evi dence established that she had contributed by hard work
and by an econom cal style of life to the defendant's
acqui sition of property.

Hel d, judgnent should be awarded to the plaintiffs.
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The defendant held all his property on a constructive trust

in which his wife was entitled to a half-interest. The

def endant could not benefit by his own wongful act and
accordingly, the half-interest vested in the wife's estate. The
children and grandchildren were entitled to awards for |oss of
care, guidance and conpani onship under the Fam |y Law Reform
Act .

Damages -- Exenpl ary damages -- Exenpl ary damages not
avai l abl e for breach of fiduciary duty or under Famly Law
Reform Act -- Famly Law Reform Act, R S.O 1980, c. 152, s
60.
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Rul es and regul ations referred to

Rul es of Civil Procedure, O Reg. 560/84, rule 51.03(2)

ACTIONS for a declaration and for damages under the Fam |y
Law Ref orm Act.

Stanley M Tick, QC., and Robert H C. Barrett, for
plaintiffs.

No one appearing on behalf of defendants.

YATES J.: --

(a) The parties

On January 2, 1985, the defendant in this action, |van John
Wor obel (husband) killed his wife, Elizabeth Wrobel (wfe).
Subsequent |y, the husband was charged with first degree nurder
and eventual ly pleaded guilty to mansl aughter and was sentenced
to a termof inprisonnent.

An action has been brought agai nst the husband by the son and
daughter, by a previous marriage, of the wife. The son, Barry
Al exander Herring, and his sister, Merry Melanie Victoria
Tool e, have sued on behalf of the estate of the wife. In
addition, Barry Al exander Herring sues personally on behal f of
hinmself and all others entitled to assert a claimfor pecuniary
| oss under the Famly Law Reform Act, R S. O 1980, c. 152
Those persons entitled are:

Al exander Stewart -- brother

Janmes Stewart -- brother

Agnes Venturelli -- sister

May Hartsburg -- sister

Barry Al exander Herring -- son

Merry Melanie Victoria Toole -- daughter
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John Fitzgerald Herring -- grandson

Paul Robert Herring -- grandson
Cheryl Ann Herring -- granddaughter
Kristian Janmes Tool e -- grandson

Only the children and the four grandchildren of the wife
advance such cl ai ns.

The action agai nst the defendant Annie Opal ka was
di scontinued prior to the date of the trial

The husband, al though duly served, did not attend and was not
represented at trial.

The husband was served with a request to admt certain facts
inthis case. As he did not respond to this request, although
duly served, he is deened, pursuant to rule 51.03(2) of the
Rul es of Civil Procedure, to have admtted the truth of those
facts.

(b) The relief sought

The plaintiffs seek a declaration that property held by the
husband in his nanme alone is the subject of a constructive
trust, of which the beneficiaries are the husband and the
estate of the wife. Further, they seek a declaration that
property held by the husband and the wife jointly is the
subject of a resulting trust. The plaintiffs seek to have the
respective interests of the beneficiaries determ ned and
di vi ded.

Barry Al exander Herring, on his own behal f and on behal f of
ot hers, seeks danmages pursuant to the Fam |y Law Reform Act.

The plaintiffs also claimpunitive damages.
(c) Property held by the husband al one
There are four properties held by the husband in his nane.

These are as follows: 99 Adeline Ave., Hamlton; 103 Adeline
Ave., Ham Iton; 1032 Beach Blvd., Ham Iton, and a cottage on
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Lake Erie. In addition there are funds fromvarious accounts in
t he name of the husband and certain other personal property.
Uncontradi cted evidence was | ed that throughout the duration of
her relationship wth the husband, the wife worked extrenely
hard in assisting the husband to acquire and di spose of various
properties. She deprived herself of many of the ordinary

pl easures of |ife which nost people in her circunstances would
consider normal. There was consi derabl e evidence as to the
manner in which she conducted her life in order to nmake certain
econom es whi ch nmade possi ble the saving of noneys in order to
purchase real estate properties for inprovenent and subsequent
resale. There is no doubt that she contributed a great deal of
hard physical |abour in inproving the properties which were
bought and subsequently resol d.

The facts of this case fall squarely within the principles
articulated by the Suprene Court of Canada in Pettkus v. Becker
(1980), 117 D.L.R (3d) 257, [1980] 2 SSCR 834, 8 ET.R
143. There is evidence of enrichnment on the part of the
husband, brought about by a correspondi ng deprivation on the
part of the wife with no juristic reason for such enrichnent.
Accordingly, all the property held by the defendant in his nanme
is held by himon a constructive trust. By virtue of the work
done by the wife, her estate, as a beneficiary, is entitled to
a one-half interest in the trust property.

(d) Property held jointly

In normal circunstances the right of survivorship dictates
that a joint tenant acquires the interest of another joint
tenant upon the death of that joint tenant. However, this
principle is subject to an overriding public policy concern
that wongdoers are not permtted to profit fromtheir actions.
To give effect to this principle it has been held that a civil
court may determ ne the question of whether or not the conduct
of an individual anounts to a crine. See for exanple the
deci sion of the Suprene Court of Canada in Baumann v. Nordstrom
(1961), 31 D.L.R (2d) 255, [1962] S.C.R 147, 37 WWR 16,
and of Gsler J. in Deneter v. British Pacific Life Ins. Co.
(1983), 43 OR (2d) 33, 150 D.L.R (3d) 249, 2 C.C. L.I. 246
(HCJ.). Inthe instant case it is clear that the acts of
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t he husband were those of a wongdoer. He conmtted a brutal
attack upon his wife which resulted in her death and
subsequently pleaded guilty to mansl aughter. In such a
situation the right of survivorship is qualified by the

i nposition of a constructive trust upon the survivor. The
survivor holds for the benefit of the estate of the deceased.
In Schobelt v. Barber, [1967] 1 OR 349, 60 D.L.R (2d) 519
(H.C.J.), Morhouse J. inposed a constructive trust. He held
that the wongdoer held as a trustee for the benefit of hinself
and the estate of the deceased wife in equal shares. This case
was followed by Gsler J. in Re Gore, [1972] 1 O R 550, 23
D.L.R (3d) 534, [1972] |I.L.R Paragraphl-448 (H.C.J.), in
relation to a simlar set of facts. In light of the adm ssion
of the husband of his guilt for the manslaughter of the wife, a
constructive trust will be inposed in respect of all property
held by the husband and the wife jointly. The estate of the

w fe shall have a one-half interest in this trust property.

(e) Division of trust property

The trust property shall be divided in accordance with the
shares as decl ared above. Any real property wll be sold and
di vided in accordance with the above interests.

(f) Punitive damages

The statenent of claimseeks an order of punitive damages,
presumabl y based upon the manner in which the husband cane to
acquire property (through violence) and the effect that this
had on the relatives of the wife. The issue of punitive danages
inrelation to the effect of the actions of the husband on the
relatives of the deceased as claimants under the Fam |y Law
Reform Act, s. 60 will be dealt wth bel ow

It is not clear fromthe statenent of claimor the evidence
whet her the plaintiffs seek punitive damages in relation to the
manner in which the survivorship rights of the husband arose or
inrelation to the manner in which the husband eventually
becane a constructive trustee. In any event, no such claimfor
punitive damages lies. Traditionally, punitive danages have
only been available in relation to tortious acts. They have not
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hi storically been available for breaches of contract. There is
sone indication in the authorities that this position may
change with respect to certain instances of breach of contract.
However, there is no indication whatsoever that any breach of
fiduciary duty will give rise to a claimfor punitive damages.
In Fern Brand Waxes Ltd. v. Pearl, [1972] 3 OR 829, 29 D.L.R
(3d) 662, the Ontario Court of Appeal held that punitive
damages coul d not be recovered for breach of a fiduciary duty.
This case was applied by Cromarty J. of this court in Guertin
v. Royal Bank of Canada (1983), 43 OR (2d) 363, 1 D.L.R
(4th) 68, 23 B.L.R 189 (H. C J.). Accordingly, there can be

no award of punitive damages in relation to the clains for a
decl aration of trust.

(g0 Famly law reformclaim

Al though in this case the persons entitled to assert a claim
under s. 60(2) of the Famly Law Reform Act were two brothers
of the deceased, two sisters, two children and four
grandchi l dren, such cl aims were advanced only on behalf of the
two children and the four grandchildren. The clains advanced
were for |loss of care, guidance and conpani onship. In
Thor nborrow v. McKi nnon (1981), 32 OR 740, 123 D.L.R (3d)
124, 16 C.C. L. T. 198 sub nom Re Schmdt (H C J.), Linden J. of
this court outlined sone basic concepts in the section. He
stated at p. 748:

Thus, loss of guidance, care and conpani onshi p can be
suffered by each nenber of a famly as a result of the death
or injury of any other nenber of that famly. Age is
irrelevant. It is always an individual matter that nust be
established on the evidence in each case. This may differ in
every famly and with each individual in the famly. It may
be that a parent may consider one of his children a "pain in
the neck” and will avoid its conpany. If that is the case,
then there would not be very nuch evidence of |oss. The
figure awarded would be low But in nost cases, | would
expect that the evidence would show that parents do receive
much in the way of guidance, care and conpani onship from
their children, as well as the other way around. There is
still no conpensation allowed, however, for grief or
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sol atium The conpensation awarded is for the heads
enunerated, and anything in addition to that which would have
been permtted under the common | aw.

The reported cases on damages under s. 60(2) indicate that

hi gher anmounts are awarded where a parent dies when the
children are infants. This is particularly the case when the
parent was wi dowed or a single parent. These principles are
applicable in respect of the conponents of care and gui dance
under that section. No such rule applies in respect of

conpani onshi p, as that elenent really depends upon the nature
of the relationship between the two individuals, regardl ess of
age.

All the evidence suggests that the deceased was a very kind
and caring parent and grandparent. It is clear that she nmade
personal sacrifices on behalf of her famly and was close to

t hose nenbers advancing clains under the Fam |y Law Reform Act.

The deceased was a focal point and an el enent of stability,
especially in the Iives of the daughter and the grandchil dren.
In other words, she was very special to them

For | oss of conpani onship the children are awarded anmounts as
fol |l ows:

Barry Al exander Herring
$1, 000. 00
Merry Melanie Victoria Tool e
$3, 000. 00
For | oss of care, guidance and conpani onship the grandchil dren
are awarded anounts as foll ows:
John Fitzgerald Herring

$5, 000. 00
Paul Robert Herring
$5, 000. 00
Cheryl Ann Herring
$5, 000. 00

Kristian James Tool e
$5, 000. 00
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(h) Punitive damages (Fam |y Law Reform Act)

The plaintiffs advance a claimfor punitive damages in
relation to the danmages recoverabl e under the Fam |y Law Reform
Act. No such award can be nmade in respect of a claimarising
out of a statutory right where the statute does not expressly
provide for such a claim It is clear that the history of this
section of the Famly Law Reform Act is one of a gradua
evolution of a right to recovery for |oss of care, guidance and
conpani onship. At common |aw, there was no right of action for
the negligently caused death of a human being: see Baker v.
Bolton (1808), 1 Canp. 493, 170 E.R 1033. That is to say,
neither the estate of the victimnor the surviving nenbers of
his famly could recover for such death. Changes to the common
| aw position cane about increnentally through fatal accident
statutes which provided specifically designated surviving
relatives with the right to recover damages only if the
deceased, had he lived, would have had a cause of action for
the injury. The recoverable | oss was only for expected | oss of
nmonetary benefits arising fromthe rel ationship between the
deceased and his relatives, had the deceased continued to |ive.
There was no recovery for |oss of care, guidance or
conpani onship until the passage of s. 60 of the Fam |y Law
Ref orm Act. The statutory | anguage extendi ng the scope of
recovery is specific and thus nmust be treated as |imted to the
enuner at ed heads of recovery under the statute. This is made
clear in the judgnment of the Ontario Court of Appeal in Mason
v. Peters (1982), 39 OR (2d) 27, 139 D.L.R (3d) 104, 22
C.CL.T. 21, in which the history of the legislation is
succinctly reviewed. The court stated at p. 39:

The award properly excludes grief, sorrow and nental
angui sh suffered by reason of the death as conpensable itens
of damage. Non-pecuniary |osses of this kind, unlike
gui dance, care and conpansi onship, are not provided for in
the Act and under its terns remain non-recoverabl e.

Aggravated or pecuni ary damages are defined as a form of non-
pecuni ary damages whose purpose is to soothe the feelings of
the plaintiffs due to the conduct of the defendant.

Accordingly, any such claimfor aggravated damages in this case
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cannot be sustained. The punitive danages are non-pecuniary in
that their purpose is to punish and deter. For this reason the
plaintiffs' claimin this regard nmust fail. In all of the cases
cited by the plaintiffs in support of aggravated and punitive
damages, the plaintiff is a living victimof injuries and thus
can maintain an action in his or her own right. The

rel ati onship between such a plaintiff and a defendant is quite
different fromthat between surviving relatives of a victimand
the defendant. The latter relationship is defined by s. 60 of
the Fam |y Law Reform Act and thus the cases cited by the
plaintiff are of no application.

(1) Intestacy of the wife

The wife died intestate. As a matter of public policy her
husband, being the author of her death, cannot benefit from
that intestacy. In Re Charlton, [1969] 1 OR 706 at p. 708, 3
D.L.R (3d) 623, Jessup J.A of the Court of Appeal stated:

It is well settled |law that one who has killed another by a
crimnal act cannot succeed to that other's property either
under a will or under an intestacy.

Accordingly, the husband is prohibited fromtaking any property
on the intestacy of his wfe.

Costs are available on a solicitor-client basis at the
di scretion of the trial judge, but the exercise of discretion
must be in relation to relevant factors. What is relevant is
the conduct of the litigation and not otherw se unrel ated
conduct. Accordingly, here solicitor-client costs cannot be
awar ded on the sinple basis that the husband engaged i n past
crimnal conduct. This is not, of itself, relevant to the
conduct of the litigation. However a solicitor-client award of
costs m ght be made on the grounds that the husband refused to
di spose of the matter otherwise. He put in a statenent of
defence, did not settle or abandon his defence and thereby
forced the matter to go to trial, yet did not appear at the
trial. In light of his conduct, the plaintiffs shall have their
costs on a solicitor-and-client basis (including any costs
arising out of action No. 2748/ 86), and prejudgnent interest.
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Any matters arising out of the receivership, accounting, or
di sposition of property in this action may be referred to a
| ocal judge of the Suprene Court of Ontario at Ham | ton.

Judgnent for plaintiffs.
ESTT
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