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OVERVIEW

[11  The applicant was injured in an accident on November 5, 2017 (the “Accident”),
and sought various benefits from the respondent, Cooperators General
Insurance Co., pursuant to the Statutory Accident Benefits Schedule — Effective
September 1, 2010 (the “Schedule”)." The respondent denied the benefits. The
applicant disagreed with the denials and submitted an application to the Licence
Appeal Tribunal — Automobile Accident Benefits Service (the “Tribunal”) for
resolution of the dispute.

ISSUES IN DISPUTE
[2] The following issues are in dispute:

a. Are the applicant’s injuries predominantly minor as defined in s.3 of the
Schedule and therefore subject to treatment within the $3,500.00 limit of
the Minor Injury Guideline (“MIG”)?? (Note: The parties agree that the
MIG limits have not been exhausted and their submissions shall identify
the amounts remaining)?

b. Is the applicant entitled to the medical benefits and assessments
recommended by Toronto Healthcare Clinic, as follows:

i) $1,305.10 for other goods and services of a medical nature (less
$1,189.03 already approved) in a treatment plan submitted on July
18, 2019;

i) $2,000.00 for a psychological assessment in a treatment plan
submitted on December 19, 20194;

i) $1,886.80 for physiotherapy services in a treatment plan submitted
on December 13, 2019; and,

" 0O.Reg. 34/10, as amended.

2 Minor Injury Guideline, Superintendent’s Guideline 01/14, issued pursuant to s. 268.3 (1.1) of

the Insurance Act.

3 Prior to the hearing, the parties agreed that the MIG limits had not been exhausted and that their
submissions shall identify the amounts remaining. Applicant’s Hearing Brief, Case Conference Report
and Order held by teleconference on April 16, 2020.

4 The case conference report lists the amount as $2,200.00; however, the OCF-18 at Tab 3 (b) of the
applicant’s hearing brief included the OCF-18 for this issue and is in the amount of $2000.00, accordingly,
| have amended the amount to reflect the amount in the OCF-18.
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iv) $2,986.52 for other goods and services of a medical nature in a
treatment plan submitted on February 27, 20187

c. Isthe respondent liable to pay an award under Regulation 664 because
it unreasonably withheld or delayed payments to the applicant?

d. Is the applicant entitled to interest on any overdue payment of benefits?

[3] After the teleconference portion of the hearing was heard, the applicant filed a
motion seeking to add two issues in dispute. The motion was brought before
Adjudicator Maedel and, on consent, the following two issues were added:

e. Is the applicant entitled to a rehabilitation benefit in the amount of
$1,466.89 for rehabilitation therapy treatments provided by Toronto
Healthcare Clinic Inc. in a treatment plan submitted August 2, 2020 and
denied August 12, 20207

f. Is the applicant entitled to a rehabilitation benefit in the amount of
$1,800.00 for shockwave therapy provided by Toronto Healthcare Clinic
Inc. in a treatment plan submitted August 2, 2020 and denied August 12,

20207
[4] As a result of the motion, the dates for the written submissions were also
extended.
RESULT

[5] | find that the applicant has not demonstrated that her injuries are Accident-
related injuries or that her injuries would warrant removal from the MIG.
Accordingly, the treatment plans are not reasonable and necessary and the
applicant is not entitled to interest or an award.

[6] The applicant’s written submissions included a request for costs. | note that
costs were not included as an issue in dispute in the original case conference
held on April 16, 2020, nor included as an issue in the Motion Order of
Adjudicator Maedel dated August 27, 2020. Pursuant to Rule 19.2°, a request for
costs may be made to the Tribunal in writing at a hearing.

5 Common Rules of Practice & Procedure, Licence Appeal Tribunal, Animal Care Review Board, Fire
Safety Commission, October 2, 2017 (the “Common Rules”).
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[7]

| have considered the applicant’s request and decline to order any costs. | do not
find that the respondent acted unreasonably, vexatiously, or in bad faith during
the proceeding.®

BACKGROUND & ANALYSIS

Applicability of the MIG

[8]

[9]

[10]

[11]

Section 18(1) of the Schedule provides that medical and rehabilitation benefits
are limited to $3,500.00 if the insured sustains impairments that are
predominantly a minor injury in accordance with the MIG. Section 3(1) defines a
“minor injury” as “one or more of a sprain, strain, whiplash associated disorder,
contusion, abrasion, laceration or subluxation and includes any clinically
associated sequelae to such an injury.” An insured may be removed from the
MIG if they can establish that their accident-related injuries fall outside of the MIG
or, under s. 18(2), that they have a documented pre-existing injury or condition
combined with compelling medical evidence stating that the condition precludes
recovery if they are kept within the confines of the MIG. The Tribunal has also
determined that chronic pain with functional impairment or a psychological
condition may warrant removal from the MIG. In all cases, the burden of proof
lies with the applicant.

With regards to s. 18(2), an applicant may be removed from the MIG if they have
evidence of a pre-existing condition, documented by a medical practitioner prior
to the accident, that would preclude maximal medical recovery if they are kept
within the confines of the MIG. Regarding the applicant’s pre-existing conditions,
there is no indication that these impairments would prevent maximal medical
recovery if kept within the MIG.

An applicant may also escape the MIG if they sustained a psychological
impairment as a result of the accident, as psychological impairments are not
contained within the definition of minor injury under s. 3(1). In this case, the
evidence does not support a removal from the MIG as a result of psychological
impairment, which, as the evidence indicated, was not a result of the Accident.

The Tribunal has also determined that an applicant may escape the MIG if they
suffer from chronic pain that causes functional impairment. Here, the applicant’s
submissions do not specifically argue for removal from the MIG based on chronic
pain. | find no indication in the medical documentation that there exists lingering
accident-related pain, has become chronic in nature or is causing functional

6 Rule 19.1 of the Common Rules.
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impairment. While not strictly required for removal from the MIG, there was also
no evidence provided of a diagnosis of chronic pain syndrome in any of the
documentation.

Pre-Existing

[12]

[13]

[14]

In the written submissions, the applicant submits that her injuries are not within
the MIG. The applicant submitted that she was in a previous accident on May
12, 2017 (“Previous Accident”) where her injuries were found to be out of the
MIG and submits that she was still recovering from the injuries from the Previous
Accident at the time of the Accident which is the subject of this hearing. The
respondent submits that the applicant’s injuries from the Previous Accident were
minor soft tissue injuries. In addition, the applicant has not indicated how or why,
if true, this would be relevant to this hearing.

Other than statements from counsel, there is no evidence before the Tribunal
indicating that the applicant’s injuries from the Previous Accident were outside of
the MIG. This would also raise a triable issue of causation which was not raised
or argued before the Tribunal.

The applicant submits that her pre-existing neck and shoulder injuries, which she
states were not minor, were exacerbated by the Accident. | agree with the
respondent that even if there is evidence of a pre-existing condition, this will not
automatically exclude a person’s impairment from the MIG.

Treatment for Physical Injuries

[15]

[16]

[17]

The medical evidence does not support entitlement to issues [2] b. i), iii), iv), [3]
e) and f).

While there is medical evidence referencing a whiplash injury from the Previous
Accident’, the applicant has failed to provide sufficient evidence that indicates
the pre-existing condition would prevent her from reaching maximum medical
recovery within the MIG or that it was exacerbated by the Accident.

The applicant’s oral evidence was that her neck and shoulder pain improved over
time.

7 CNRs from Markham Family Medicine, Applicant’s Hearing Brief Tab 5f) pg. 34/45.
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[18]

There is no reference to the Accident that is the subject of this hearing in the
applicant’s family doctor records. Yet, the family doctor records do reference the
Previous Accident as well as the applicant’s slip and fall in December 2017.

Issue [2] b. ii) — Psychological Assessment $2,000.00

[19]

[20]

[21]

[22]

[23]

Although the psychological report of Dr. Brunshaw and Helen llios, dated March
12, 20208 indicated that the applicant was diagnosed with Adjustment Disorder
with Anxiety, Major Depressive Disorder and Specific Phobia, the applicant
confirmed during her cross-examination that her anxiety and depression were
unrelated to the Accident and related to her personal matters. The applicant was
honest and forthright in her answers and did not agree that she had major
depressive disorder.

The applicant’s oral evidence with respect to her psychological impairments was
also consistent with the subjective reporting indicated in the psychological insurer
examination report of Dr. Seon® who opined that the applicant’s reported
psychological difficulties were unrelated to the Accident.

While the OHIP'® summary indicates OHIP provided treatment from social
workers and psychiatrists, the treatment is unrelated to the Accident and was
required as a result of the applicant’s personal issues.

During the applicant’'s examination-in-chief, the applicant testified that she was
unable to say that the Accident affected her psychological health. She agreed
that she was anxious and apprehensive in vehicles after the Accident but that
had dissipated over time and that she did not go into depression about that.

| agree with the respondent that applicant’s counsel’s written submissions on
behalf of the applicant are disingenuous. This is not a statement towards the
applicant but towards applicant’s counsel. The written submissions are in direct
contradiction to the evidence the applicant herself gave at the hearing. Even
after this was raised by the respondent in its submissions, applicant’s counsel
double downed and indicated that the applicant’s testimony did not contradict the
written submissions and “very much aligned with the testimony...” This is
inaccurate.

8 Applicant’s Hearing Brief, Dr. Brunshaw and Helen llios, dated March 12, 2020, Tab 5(m).
9 Applicant’s Hearing Brief Tab 4(b), Psychological Insurer Examination of Dr. Seon dated February 27,

2020.

0 Applicant’s Hearing Brief Tab 5 (i), OHIP Summary.
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[24]

[25]

[26]

[27]

[28]

[29]

[30]

As stated earlier, the applicant was credible, forthright and honest in her
testimony. While giving evidence, the applicant went as far as acknowledging
that some of what she would say would hurt her case. However, the medical
evidence does not support removing the applicant’s injuries from the MIG.

At paragraph 19 of the written submissions, the applicant submitted that the
denial of this treatment plan did not provide adequate medical reasons pursuant
to s. 38(8) of the Schedule.

| disagree. Although the respondent did not address this concern, which was
only raised in the written submissions, | find that there were adequate reasons in
the denial and that the respondent complied with s.38(8) of the Schedule.

Section 38(8) of the Schedule sets out strict notice requirements for insurers
responding to treatment plans. Section 38(8) requires insurers to inform an
insured person within 10 business days after it received the OCF-18 of the
medical and all other reasons why it considers any goods, services, assessments
and examinations, or the proposed costs of them, not to be reasonable and
necessary if it denies a treatment plan.

The applicant referred to paragraph 19 of the Tribunal’s reconsideration decision
in T.F. v. Peel Mutual Insurance Company,’’ wherein it found that

an insurer’s “medical and any other reasons” should be clear and
sufficient enough to allow an unsophisticated person to make an
informed decision to either accept or dispute the decision at issue.

| find that the respondent’s denial of this treatment plan complied with s. 38(8) of
the Schedule. The denial specifically indicated that it received the clinical notes
and records which document prior motor vehicle accidents and subsequent “non-
accident related psychological concerns.” The respondent indicated that the
psychological concerns were in relation to family issues and persisted before all
documented motor vehicle accidents. The denial also indicted that the
respondent believed that the MIG applies to the applicant’s impairments and that
the treatment was beyond the $3,500.00 MIG limits.

| find that the denial provided the information which would allow the applicant to
decide whether to dispute the respondent’s decision to not fund the treatment
plan.

112018 CanLll 39373 (ON LAT) (“T.F. v Peel”).
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Chronic Pain

[31]

[32]

Whether the applicant suffers from chronic pain was mentioned in passing only
and not pursued in the applicant’s written submissions other than it being
mentioned in relation to her claim for an award under s.10 of Reg 664.

In reviewing the Physiatry Insurer Examination Report of Dr. Bhangu dated
February 27, 2020, there is reference to a chronic pain report in the appendix of
documents reviewed by Dr. Bhangu; however, this report is not before me, not
referenced in submissions and not in evidence. | am unaware of the opinion of
Dr. Bhangu. While applicant’s counsel mentions a diagnosis of chronic pain, |
was not directed to evidence indicating a chronic pain diagnosis.

MIG Limit Not Exhausted

[33]

[34]

[35]

[36]

As referenced in [2] (a) Issues in Dispute, at the time of the case conference, the
parties agreed that the MIG limits had not been exhausted and their submissions
were to identify the amounts remaining. There were no submissions made by
the parties regarding this point nor did they address any possible remaining
amount of the $3,500.00.

However, upon reviewing the response to the Treatment and Assessment Plan in
the amount of $1,305.10,'? the respondent actually approved the goods and
services described in the treatment plan, subject to the overall $3,500.00 limit
available for medical and rehabilitation expenses for MIG as defined in the
Schedule. The letter went on to say that at that time, there was $1,189.03
remaining of the $3,500.00 limit. However, the amount could be impacted by
other expenses not yet submitted or processed.

| leave it to the parties to determine what, if any, funds are available to pay for
the goods and services that may have been incurred by the applicant indicated in
this treatment plan, subject to the MIG limit. This would effectively exhaust the
MIG limits, if it has not been exhausted already.

Having determined that the applicant has not demonstrated that removal from
and treatment beyond the MIG is required, bearing in mind the effective
exhaustion of the MIG limits as noted in paragraph 35 above, any analysis of
whether the treatment and assessment plans in dispute are reasonable and
necessary under s. 16 of the Schedule is not required.

2 Applicant’s Hearing Brief, Tab 3 (a).
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CONCLUSION

[37] The applicant has not demonstrated that her injuries warrant removal from the
MIG. As there are no further benefits payable, no interest is payable and a s.10
award is not appropriate.

Released: August 27, 2021

Lori Marzinotto
Vice-Chair
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