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REASONS FOR JUDGMENT 

 

DAWE J. 

 

I. Overview 

[1] In April 2018 the plaintiff Nicholas Treiers was crossing the street, walking in a crosswalk 

with a green light, when he was struck and knocked down by an SUV that was making a 

right turn into the intersection. Mr. Treiers got up immediately and did not seem to be badly 

hurt, and the driver of the SUV, the defendant Michael Kmith, drove him home. 

[2] Mr. Treiers asserts that he later developed lower back pain, which he attributes to the April 

2018 accident. He contends that this pain is now limiting how much he can work and enjoy 

himself, and that it will likely get worse and continue to affect him for the rest of his life. 

He accordingly seeks compensation from Mr. Kmith and the SUV’s owner, A1 on One 

Home Care Inc. (“A1 on One”), which effectively means that he is seeking compensation 

from their insurer. 

[3] The parties have adduced conflicting expert medical opinion evidence about the nature, 

extent, and cause of Mr. Treiers’s lower back problems.  
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[4] According to the plaintiff’s expert, Dr. Abuzgaya, Mr. Treiers’s lower back pain is due to 

nerve root irritation that is caused by degenerative changes to his lumbar spine, which Dr. 

Abuzgaya in turn attributes to the April 2018 accident. However, according to the defence’s 

expert, Dr. Boynton, Mr. Treiers’s lower back problems are muscular in nature, unrelated 

to the April 2018 accident, and probably correctable through exercise. 

[5] This dispute over the nature, cause, and permanence of Mr. Treiers’s lower back pain is 

important in this case because the Insurance Act, R.S.O. 1990 c. I.8 prevents him from 

obtaining compensation for non-pecuniary loss from the defendants unless he first 

demonstrates that he has sustained a “permanent serious impairment of an important 

physical, mental or psychological function”. Dr. Abuzgaya maintains that Mr. Treiers’s 

lower back injury meets this threshold, while Dr. Boynton maintains that it does not. It is 

common ground that Mr. Treiers did not suffer any other injuries during the April 2018 

accident that rise to the level of a “permanent serious impairment of an important physical 

… function”, and that his ability to meet the statutory threshold accordingly depends on 

whether he can establish that his ongoing lower back pain is due to a permanent injury he 

sustained during the April 2018 accident. 

[6] A second major dispute between the parties is over whether Mr. Treiers can properly claim 

special damages for lost income arising out of the accident. His statement of claim included 

a request for $75,000 in special damages, but this was particularized as a request for 

compensation for “various out-of-pocket expenses” resulting from his injuries. Mr. Treiers 

is no longer seeking reimbursement for any such out-of-pocket expenses but wants to now 

amend his pleadings to add a claim for lost income. The defendants oppose allowing him 

to do this, arguing that they will be prejudiced if the amendment is permitted at this late 

stage of the case. 

[7] As I will now explain, I have concluded that the April 2018 accident occurred entirely 

because of Mr. Kmith’s negligence, and that Mr. Treiers was not contributorily negligent. 

It follows that Mr. Kmith and A1 on One are jointly and severally liable in tort to Mr. 

Treiers. However, their obligation to pay him compensatory damages is subject to the 

statutory limitations on recovery in the Insurance Act. 

[8] On the issue of general damages, I am not satisfied that Mr. Treiers has met his statutory 

threshold burden of establishing that the accident caused him to suffer a permanent and 

serious injury to his lower back. As a result, s. 267.5(5) of the Insurance Act disentitles 

him from receiving any damages for non-pecuniary loss from the defendants or their 

insurer. 

[9] With respect to special damages, I have concluded that in the circumstances here the 

defendants would not be prejudiced if Mr. Treiers is allowed to amend his pleadings to 

include a claim for lost income. However, I am also not satisfied that he has established 

that his ongoing complaints of lower back pain are causally linked to the April 2018 

accident. Accordingly, I find that his ability to recover damages for lost income is 

effectively limited to the income he lost during the summer immediately following the 
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accident, during which time I am persuaded that he worked less than he otherwise would 

likely have done because he was still feeling the effects of the accident. 

[10] The net result is that I find the defendants are liable to pay damages to Mr. Treiers in the 

amount of $1,680, plus pre-judgment interest. 

II. Liability and causation 

A. General principles 

[11] A plaintiff suing for negligence must ordinarily prove on a balance of probabilities:  

(i) that the defendant owed the plaintiff a duty of care; 

(ii) that the defendant was negligent, in the sense that his or her conduct 

“create[d] an unreasonable risk of harm” to the plaintiff;1 and 

(iii) that the defendant’s negligence caused the plaintiff’s injuries.  

This latter condition requires the plaintiff to demonstrate both that his or her injuries were 

caused by the defendant’s actions, and that they can also be attributed to the defendant’s 

negligence: see Clements v. Clements, 2012 SCC 32, [2012] 2 S.C.R. 181 at para. 8.  

[12] In Ontario, tort liability in motor vehicle accident cases has been partially codified by the 

Highway Traffic Act, RSO 1990, c H.8, which reverses some aspects of the ordinary burden 

of proof in cases involving collisions between automobiles and pedestrians. Section 192 of 

the HTA makes drivers and motor vehicle owners jointly and severally “liable for loss or 

damage sustained by any person by reason of negligence in the operation of the motor 

vehicle”. Section 193 provides further that when a pedestrian has been injured in a motor 

vehicle accident, the driver and owner of the vehicle must prove that the pedestrian’s 

injuries did not result from their negligence. 

[13] In this case, it is undisputed that Mr. Treiers, while walking on foot, was accidentally struck 

by an SUV that Mr. Kmith was driving and that A1 on One owned. There is also no dispute 

that Mr. Kmith owed Mr. Treiers a duty of care. Pursuant to s. 193(1) of the HTA, there is 

accordingly a rebuttable presumption that the accident resulted from Mr. Kmith’s 

negligence.  

[14] Section 193(1) also partially reverses the burden of proof on the question of causation, by 

creating a rebuttable presumption that any injuries Mr. Treiers suffered in the accident were 

caused by Mr. Kmith’s negligence. However, it remains Mr. Treiers’s burden to prove on 

a balance of probabilities that the injuries for which he now seeks compensation were in 

fact caused by the accident.  

 

 
1 Mustapha v. Culligan of Canada Ltd., 2008 SCC 27, [2008] 2 S.C.R. 114 at para. 7. 
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B. Negligence 

[15] The question of whether Mr. Kmith was negligent in striking Mr. Treiers with his vehicle 

is a question of mixed fact and law, since it requires me to consider a legal standard – 

whether Mr. Kmith’s conduct failed to meet the standard expected of a reasonable motorist 

in the circumstances – and apply it to the facts as I find them on the evidence. Pursuant to 

s. 193(1) of the HTA, it is the defendants who bear the burden of establishing on a balance 

of probabilities that Mr. Kmith was not negligent, and/or that Mr. Treiers was 

contributorily negligent.  

[16] As I will now explain, I am satisfied that the defendants have not met their burden on either 

of these issues. 

1. The evidence 

[17] Three witnesses testified about how the accident occurred: Mr. Treiers, Mr. Kmith and 

another motorist, Ronald Mielke, who had been driving in a vehicle behind Mr. Kmith’s 

SUV and observed the collision. 

a) Nicholas Treiers’s evidence 

[18] In April 2018 Mr. Treiers was eighteen years old and finishing his first year at Durham 

College in Oshawa, where he was enrolled in a two-year program training to be an electrical 

engineering technician. He lived in Ajax with his mother and sister. 

[19] On the late afternoon of April 6, 2018 Mr. Treiers had finished his classes for the day and 

was heading home by public transit. He had to change buses at the intersection of Rossland 

Road West and Thornton Road North. After getting off the northbound Thornton bus he 

walked north across Rossland and waited at the northeast corner for the traffic light to 

change so he could cross Thornton and get to the westbound bus stop. When the light turned 

green and the pedestrian signal changed to “walk”, he entered the crosswalk and began 

walking west across Thornton. His bus had not yet arrived, and he was not hurrying or 

running. Mr. Treiers denied that he was wearing headphones. 

[20] Mr. Treiers testified that he had gone “a foot or two” into the crosswalk when he saw in 

his peripheral vision that a vehicle was approaching from his left. He turned his head just 

as the vehicle – the SUV that Mr. Kmith was driving – struck the left side of his body in 

his hip area and knocked him down. When he had stepped off the sidewalk his impression 

had been that the SUV was going to continue driving west along Rossland, but it had 

instead made an abrupt right turn into the crosswalk.  

[21] Mr. Treiers initially testified that when he was knocked down, he fell backwards and landed 

on his back and his backpack. However, after he was cross-examined on his testimony 

during discoveries, he corrected himself and explained that he actually recalled landing on 

his right side, with his right elbow hitting the ground first.  
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b) Michael Kmith’s evidence 

[22] Mr. Kmith, who lived in London, had driven to Oshawa the previous day with his father 

so that they could visit his grandmother and stay at her place overnight. They made the trip 

in a Toyota RAV4 SUV that was owned by Mr. Kmith’s mother’s company, A1 on One 

Home Care Inc.  

[23] After spending the night at his grandmother’s home in Oshawa, Mr. Kmith took the RAV4 

out on his own during the afternoon of April 6, 2018. He first went to the gym, and then 

went to go visit a friend who lived in Markham. Mr. Kmith drove west on Rossland Road 

West, and when he reached the intersection with Thornton Road North, he started to make 

a right-hand turn onto Thornton. The light was green when he began his turn.  

[24] As Mr. Kmith entered the crosswalk his vehicle bumped into Mr. Treiers, who was in the 

crosswalk and crossing the street from east to west. Mr. Kmith testified that he did not see 

Mr. Treiers in the crosswalk “until it was too late”, explaining that he first noticed Mr. 

Treiers when he saw him “put his arms up and fall down.” Mr. Kmith immediately pulled 

into the right-hand lane so he could stop and check on Mr. Treiers, who by this time had 

got back up onto his feet.  

[25] Mr. Kmith acknowledged that he was unfamiliar with Oshawa and was using his vehicle’s 

GPS system to navigate his way to his friend’s house in Markham. However, he explained 

that he had entered his friend’s address into the GPS before he left the gym and was not 

programming it as he drove. Mr. Kmith also denied in cross-examination that he had been 

looking at either his GPS screen or at his cell phone when the accident occurred. However, 

in re-examination he volunteered, unprompted, that he had been fatigued at the time. 

[26] Mr. Kmith acknowledged that he later pleaded guilty to a charge under s. 154(a) of the 

HTA of making an unsafe move, and that this charge was related to the accident in which 

he struck Mr. Treiers. 

c) Ronald Mielke’s evidence 

[27] Ronald Mielke testified that at the time of the accident he had been driving westbound 

along Rossland Road West in a Toronto Hydro truck. He was in the right-hand lane because 

he was planning to turn right and drive north on Thornton. He stopped at a red light behind 

Mr. Kmith’s vehicle. Mr. Mielke recalled that it was a bright and sunny day but that the 

sun was low in the western sky and made it hard to see the street sign at the intersection. 

[28] When the light turned green Mr. Treiers stepped off the sidewalk into the westbound 

crosswalk. Mr. Mielke testified that he noticed that Mr. Treiers was wearing a large pair of 

over-the-ear headphones, which caught his attention because he had been looking to buy a 

pair for himself. When the westbound light turned green Mr. Treiers stepped off the curb 

into the crosswalk but appeared to be “paying no attention to his surroundings,” so Mr. 

Mielke honked his horn three times, two short and one long, to try to get his attention. 

However, Mr. Treiers did not seem to notice. 
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[29] When the light changed Mr. Kmith’s vehicle moved straight forward, but Mr. Kmith then 

tapped his brakes and made a sharp right-hand turn, “almost into the second lane going 

northbound.” Mr. Kmith then stopped his vehicle suddenly, from which Mr. Mielke 

inferred that he must have just seen Mr. Treiers. As Mr. Kmith stopped, the side of his 

vehicle contacted Mr. Treiers in a manner that Mr. Mielke described as “similar to a hip 

check.” Mr. Treiers put his hands on the vehicle’s hood and “did like a barrel roll clockwise 

and then sort of stumbled down.” He put one or two hands on the ground but did not fall 

fully down to the ground and was “not lying on the ground at any time there.” 

d) Photographic evidence 

[30] Photos taken of the Toyota RAV4 after the accident show no visible signs of damage to 

the vehicle. 

2. Findings of fact 

[31] It is unsurprising that the three witnesses to the accident have somewhat divergent 

memories about exactly what happened. Mr. Treiers and Mr. Kmith were both shaken up 

by the accident, while Mr. Mielke was put in the difficult position at trial of trying to recall 

observations he had made more than three years ago, without having made any 

contemporaneous notes that he could use to refresh his memory. 

[32] I am satisfied that all three witnesses were doing their best to truthfully recount what they 

can now remember about the accident. Mr. Kmith in particular impressed me as someone 

who was plainly not trying to shade his evidence to minimize his own responsibility. For 

instance, in re-examination he volunteered without being asked that he had been fatigued 

at the time of the accident. 

[33] However, evidence given by credible witnesses is not necessarily reliable. Honest 

witnesses can still make mistakes or misremember events. Moreover, witnesses’ 

confidence in the accuracy of their memories does not necessarily correlate with the 

reliability of these memories. Likewise, witnesses’ ability to purportedly recall specific 

details about events does not necessarily indicate that their memory of these details, or of 

anything else, is accurate. 

[34] For instance, in this case Mr. Mielke presented as an extremely confident witness who is 

evidently convinced that he has an accurate and highly detailed present memory of how 

the accident unfolded. However, some of the details he now distinctly remembers are 

incorrect. For instance, he insisted that Mr. Kmith had been driving a Toyota Camry sedan 

rather than a Toyota RAV4 SUV. This casts doubt on the accuracy of some the other things 

he purported to be able to recall with similar clarity and confidence. 

[35] I am satisfied on a balance of probabilities that the accident occurred largely as Mr. Treiers 

and Mr. Kmith both described it. However, there is one specific point on which I prefer 

Mr. Treiers and Mr. Mielke’s testimony over Mr. Kmith’s evidence: namely, on the 

question of whether Mr. Kmith had been stopped at a red light at the intersection before 

the westbound light turned green and he began making his right turn.  



Page: 7 

 

 

[36] Mr. Treiers testified that after crossing north on the green light he had stood at the corner 

and waited for the light to change before entering the westbound crosswalk, while Mr. 

Mielke also recalled being stopped at a red light behind Mr. Kmith before seeing him make 

his right turn. If the light had already been green when Mr. Kmith first approached the 

intersection, as he remembers it, I think it is likely that Mr. Treiers would have been further 

across the street by the time Mr. Kmith started making his turn. I am satisfied that Mr. 

Kmith, who by all accounts was quite upset by the accident, has simply misremembered 

this relatively minor detail. 

[37] I am also satisfied that Mr. Kmith’s SUV, having stopped at a red light and only started 

back into motion when the westbound light turned green, was still moving relatively slowly 

when it turned into the crosswalk and struck Mr. Treiers. Although counsel for Mr. Treiers 

placed great emphasis on the evidence that a Toyota RAV4 weighs around 4,600 pounds, 

the kinetic energy of a moving vehicle depends both on its mass and its velocity. In this 

case, I am satisfied that the SUV was not moving very quickly when it struck Mr. Treiers, 

and that this was consequently not a very high-energy collision. As I mentioned earlier, the 

photos of the SUV taken after the accident show no marks on the vehicle, and as I will 

discuss later, Mr. Treiers did not report any injury to his left hip area where the SUV struck 

him. 

[38] I accept Mr. Treiers’s evidence that he did not enter the crosswalk until the signal changed 

to “walk”, and that he then walked at a normal pace. His testimony on these points was 

uncontradicted, and he had no real reason to rush across the street because once he got to 

the other side he would still have had to wait for his bus to arrive.  

[39] I will address the dispute between Mr. Treiers and Mr. Mielke over whether Mr. Treiers 

was wearing headphones later in my reasons, when I discuss the question of whether Mr. 

Treiers was contributorily negligent. 

[40] Mr. Kmith acknowledges that he did not see Mr. Treiers in the crosswalk until the collision. 

I accept his evidence on this point. However, I do not think that Mr. Kmith was distracted 

because he was looking at his GPS screen. His GPS would have already directed him to 

make the right turn before he stopped at the red light, so he would have had no real reason 

to be looking at the screen when the light changed and he started making the turn. Mr. 

Treiers testified that Mr. Kmith later told him that he was unfamiliar with the area, which 

led Mr. Treiers to think that Mr. Kmith was “trying to look at his GPS, maybe, to see where 

to go”. However, I am not satisfied that Mr. Treiers’s uncertain recollection that Mr. Kmith 

may have also said at some point that this was why he had failed to see Mr. Treiers in the 

crosswalk is reliable.  

[41] I think it is likely that Mr. Kmith failed to see Mr. Treiers in part because the sun was low 

in the sky and was shining in his eyes, as described by Mr. Mielke. His acknowledged 

fatigue that afternoon may also have been a factor. 
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[42] Finally, I am satisfied on a balance of probabilities that the collision knocked Mr. Treiers 

to the ground as both he and Mr. Kmith testified, and that Mr. Mielke’s contrary 

recollection that Mr. Treiers never fell down is mistaken.  

[43] Mr. Treiers testified that the SUV struck him on his left hip and that he fell onto the ground 

onto his right side, while Mr. Kmith testified that he first saw Mr. Treiers when he “put his 

arms up and fell down”. In contrast, Mr. Mielke described how he saw Mr. Treiers put both 

of his hands on the hood of the vehicle and performed a barrel roll before stumbling but 

never falling fully to the ground. Notwithstanding the high level of detail in Mr. Mielke’s 

account, I prefer Mr. Treiers’s and Mr. Kmith’s evidence on this point.  

3. Analysis 

a) Was Mr. Kmith negligent? 

[44] As noted above, s. 193(1) of the HTA puts the burden on Mr. Kmith to establish either that 

he was not negligent, or that his negligence did not cause the accident. However, it remains 

Mr. Treiers’s burden to establish that the injuries for which he now seeks compensation 

were caused by the accident. 

[45] On the evidence here, including Mr. Kmith’s own testimony, I am satisfied that the accident 

was caused by his negligence. Specifically, he made a right turn on a green light into a 

crosswalk without taking adequate precautions to ensure that the crosswalk was not 

occupied by a pedestrian who had the right of way. Under s. 142 of the HTA, motorists 

turning at an intersection have a positive duty to “first see that the movement can be made 

in safety”. This includes an obligation to ensure that a crosswalk is clear, or at the very 

least that there are no pedestrians who are in or who are about to enter the motorist’s path. 

[46] Mr. Kmith acknowledges that he did not see Mr. Treiers until the collision. I am satisfied 

on all the evidence that Mr. Treiers was there to be seen if Mr. Kmith had exercised proper 

diligence. Mr. Mielke, who was immediately behind Mr. Kmith’s vehicle, had no difficulty 

seeing Mr. Treiers, and while I recognize that he may have had a higher and better vantage 

point from the cab of his truck than Mr. Kmith had from the driver’s seat of his SUV, and 

that Mr. Kmith may have also had the sun in his eyes, neither of these factors justifies Mr. 

Kmith’s evident failure to observe that Mr. Treiers was crossing the street. He was crossing 

on a walk signal, and I am satisfied that he was walking at an ordinary speed and did not 

suddenly dash out in front of Mr. Kmith’s vehicle.  

[47] I am accordingly satisfied that Mr. Kmith did not adequately carry out his affirmative 

obligation to make sure that he could make his right turn safely, and that but for his 

negligence he would have seen Mr. Treiers and the accident would not have happened. In 

this regard, it is an agreed fact that Mr. Kmith later pleaded guilty to a charge under s. 

154(1)(a) of the HTA of making an “unsafe move” and that this charge related to the 

accident at issue here. In these circumstances Mr. Kmith’s guilty plea constitutes an 

admission by him that he was negligent, but even without this admission I would in any 
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event have been prepared to draw this same conclusion from the rest of the evidence, 

including Mr. Kmith’s own account of the accident. 

b) Was Mr. Treiers contributorily negligent? 

[48] Ms. Harper, for the defendants, argues that Mr. Treiers should be found contributorily 

negligent, based on Mr. Mielke’s evidence that Mr. Treiers was wearing headphones and 

“paying no attention to his surroundings”. 

[49] I do not accept this argument, for several reasons. 

[50] First, I do not affirmatively accept all of Mr. Mielke’s evidence. In particular, I do not 

accept his testimony that before the collision he was so struck by Mr. Treiers’s apparent 

lack of attention that he tried to warn him and Mr. Kmith by honking his horn three times. 

Neither Mr. Kmith nor Mr. Treiers recalled hearing this, and while it possible that their 

memories are faulty, it seems at least equally possible that Mr. Mielke’s memory is flawed. 

This is one of several areas where the rich detail of Mr. Mielke’s account does not persuade 

me that his recollection is necessarily accurate. 

[51] Despite my reservations about Mr. Mielke’s overall testimonial reliability, I am less 

inclined to discount his evidence that he remembers that Mr. Treiers was wearing 

headphones. Mr. Mielke had no real reason to remember many of the other things he 

claimed he could now recall clearly some three years later, but he gave evidence about why 

this one detail caught his attention, explaining that he had been looking to buy some 

headphones for himself.  

[52] However, I ultimately find it unnecessary to resolve the conflict between Mr. Mielke and 

Mr. Treiers’s evidence on this issue, because even if Mr. Treiers was wearing headphones, 

I am not satisfied that this made him contributorily negligent in the circumstances here.  

[53] Wearing headphones can interfere with a pedestrian’s ability to hear oncoming traffic, 

which in some situations can support a finding of contributory negligence: see, e.g., 

Vandendorpel v. Evoy, 2018 BCCA 442 at para. 13, aff’g 2015 BCSC 176 at paras. 53-56; 

Howell v Machi, 2017 BCSC 1806 at para. 117. However, unlike the situation in 

Vandendorpel, supra, where the headphone-wearing plaintiff was crossing a road at night 

wearing dark clothing and entered the crosswalk with the light against him, Mr. Treiers 

was crossing the road in the daytime and with the “walk” signal. In these circumstances I 

do not think that a reasonably prudent pedestrian who was wearing headphones would 

necessarily have removed them in order to better hear oncoming traffic. Rather, I think 

reasonable pedestrians in Mr. Treiers’s position could reasonably expect that motorists 

turning right from Rossland would have no difficulty seeing them in the crosswalk, and 

that there was accordingly no need to take any special precautions while crossing the street. 

[54] In any event, even if Mr. Treiers was wearing headphones, and even if he was negligent in 

not removing them before he started to cross the street, I am not satisfied that this played 

any contributory causal role in the accident. On all the evidence, the accident occurred 

because Mr. Kmith failed to see Mr. Treiers in the crosswalk, not because Mr. Treiers failed 
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to notice Mr. Kmith’s vehicle. Indeed, Mr. Treiers testified that he did see Mr. Kmith’s 

SUV, but thought it was going to head straight through the intersection before it suddenly 

turned towards him. Mr. Mielke said much the same thing. In these circumstances I do not 

think there was any realistic prospect that Mr. Treiers could have done anything to avoid 

being struck by Mr. Kmith’s SUV, whether he was wearing headphones or not.  

c) Is A1 on One Home Care Inc. jointly and severally liable? 

[55] Under s. 192(2) and (6) of the HTA, the owner of a motor vehicle is jointly and severally 

liable for any loss or damage sustained as a result of the vehicle’s driver’s negligence, 

unless the driver has possession of the vehicle without the owner’s consent. In this case, it 

is undisputed that the owner of the RAV4, A1 on One Home Care Inc., is a corporation 

controlled by Mr. Kmith’s mother, and that Mr. Kmith and his father were using the RAV4 

with her permission. Accordingly, A1 on One Home Care Inc. is jointly and severally liable 

for any damages arising out of the accident that are payable to Mr. Treiers. 

C. Causation: did the accident cause a permanent and serious injury to Mr. 

Treiers’s lower back? 

[56] Although Mr. Treiers maintains that being knocked down by Mr. Kmith’s SUV caused him 

a variety of different injuries, his ability to claim compensation from the defendants for 

these injuries is constrained by the Insurance Act. Most importantly, to obtain damages for 

non-pecuniary loss Mr. Treiers must establish that the accident caused him to suffer a 

“permanent serious impairment of an important physical … function.”  

[57] Mr. Treiers acknowledges that most of his injuries were not permanent. The central dispute 

between the parties is over whether the accident left him with a permanent and serious 

lower back injury that is likely to continue to affect him for the rest of his life. 

[58] Although Mr. Treiers does not have to meet the statutory threshold of establishing 

“permanent serious impairment” to obtain compensation for pecuniary losses, including 

damages for lost income, as a practical matter the amount of any such damages he can 

claim also depends to a considerable extent on whether he can show that the accident left 

him with a permanent injury that is likely to interfere with his ability to work in the future. 

1. The evidence 

a) Events after the accident 

[59] After Mr. Treiers was struck by Mr. Kmith’s vehicle, he got back to his feet within a few 

seconds and he and Mr. Kmith exchanged information. While they were doing this, Mr. 

Treiers’s bus came and left, so Mr. Kmith ended up giving Mr. Treiers a ride to his home 

in Ajax. Mr. Treiers testified that at this point he was feeling “a little bit of pain” in his 

back, and a pain in his right leg that “wasn’t too prominent at the time.” His biggest 

physical complaint was that he had sharp pains in both arms. 
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[60] Nobody at the accident scene called for an ambulance, and Mr. Treiers did not receive any 

medical treatment before Mr. Kmith drove him home. Mr. Treiers’s counsel argues that 

Mr. Kmith and Mr. Mielke should both be faulted for not calling 911 immediately after the 

accident. I disagree. On all the evidence, I am satisfied that there was simply no reason at 

the time for anyone to think that Mr. Treiers had been hurt so badly that he needed any 

medical attention. Indeed, I do not think it would have been reasonable for Mr. Kmith or 

Mr. Mielke, or any other bystanders, to have summoned emergency responders to attend 

what plainly did not seem to be an emergency.  

[61] I am also not persuaded that calling for an ambulance would have made any difference to 

Mr. Treiers, either in terms of the treatment he would have received or in terms of enabling 

him to preserve better evidence of his injuries. As discussed below, Mr. Treiers went to the 

hospital on his own a few hours later and was sent home without receiving any medical 

treatment, evidently because none seemed called for. I do not think the situation would 

have been materially different if paramedics had been called to the roadside. 

b) Mr. Treiers’s post-accident medical examinations and treatment 

[62] Later that evening, Mr. Treiers’s mother persuaded him to go with her to the Lakeridge 

Health hospital emergency room in Ajax. The hospital notes indicate that Mr. Treiers 

complained of pain in his left arm, right leg, and upper back, and that he was sent home, 

advised to take Advil, and given a prescription for a muscle relaxant.  

[63] Mr. Treiers testified that he thought he had also told the hospital staff that he was 

experiencing lower back pain, and that they must have not written this down. However, he 

agreed that it was possible he did not mention having any lower back pain, because he 

“probably didn’t feel it that much on that day.” Mr. Treiers testified that when he got home 

from the hospital, his back pain was “lingering” but was “not too serious at that point.” Mr. 

Treiers’s mother testified that she recalled him telling the hospital staff that he had some 

“pressure” on his lower back, but she did not remember him saying anything about pain in 

his upper back.  

[64] A few days later, on April 10, 2018, Mr. Treiers went to see his family doctor, Dr. Kenneth 

McLellan, whose notes indicate that during this visit Mr. Treiers complained of pain in his 

middle back and shoulder, and also reported some discomfort in his left wrist. However, 

the “straight leg raising” test was negative, meaning that there was no indication of nerve 

root irritation in Mr. Treiers’s back. 

[65] Mr. Treiers returned to see Dr. McLellan again a few weeks later, on April 24, 2018. Dr. 

McLellan’s notes indicate that during this visit Mr. Treiers still complained of mid-back 

pain but advised that his wrist was no longer sore. The straight leg raising test was still 

negative. In cross-examination, Mr. Treiers agreed that if he did not mention any lower 

back pain to Dr. McLellan during this visit, this must have been because he was not 

experiencing any such pain at the time.  
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[66] After this visit Dr. McLellan filled out paperwork to be sent to Mr. Treiers’s mother’s 

insurer, in which he described Mr. Treiers’s back injury as a “thoracic spine (interscapular) 

strain.” Dr. McLellan explained at trial that this meant Mr. Treiers’s mid-back, between 

his shoulder blades. 

[67] In October 2018 Mr. Treiers began receiving chiropractic and massage treatment at the 

Durham Spine Care and Rehabilitation Centre. Dr. McLellan had recommended this 

treatment to him back in April, but it was not until the fall that Mr. Treiers’s mother’s 

insurance company agreed to pay for it. The Centre’s records show that during his visits 

for treatment Mr. Treiers sometimes reported lower back pain, but that his most common 

complaint was still middle or upper back pain, particularly on his right side. 

[68] Mr. Treiers next saw Dr. McLellan on December 5, 2018. During this visit he reported 

discomfort in his left back ribs and his lower back below the ribs. Mr. Treiers also told Dr. 

McLellan that he had to move his right leg to get comfortable while driving. However, the 

straight leg raising test was again negative, indicating no nerve root irritation. Dr. McLellan 

referred Mr. Treiers for a spinal X-ray and a magnetic resonance imaging (MRI) exam. 

[69] The X-ray of Mr. Treiers’s spine, which was performed on February 1, 2019, revealed no 

structural issues with either his thoracic or his lumbar spine, but did reveal “loss of the 

normal lumbar lordosis [i.e., curvature], suggesting pain or muscle spasm”. The report from 

the MRI exam conducted on April 15, 2019 indicated that the imaging was normal apart 

from the following: 

T3-T4 LEVEL: Minimal disc space narrowing. Minimal disc bulge without 

significant spinal stenosis or nerve root encroachment. 

T7-T8 LEVEL: Mild disc space narrowing. Tiny central disc herniation. No 

spinal or spinal [sic] stenosis. No nerve root encroachment. 

L4-L5 LEVEL: Mild diffuse disc bulge. Minimal indentation of the disc on 

the vertical aspect of thecal sac. No significant spinal stenosis or nerve root 

encroachment. 

The report’s author expressed his final conclusion that Mr. Treiers had: “[m]inor 

degenerative changes in the thoracic spine as described above”. 

[70] Mr. Treiers next saw Dr. McLellan on April 30, 2019, at which time he reported that his 

lower back was bothering him. Mr. Treiers also reported lower back pain on his next visit 

to Dr. McLellan on November 7, 2019.  

c) The expert medical evidence 

[71] Because of its importance in this case, I will review the expert medical opinion evidence 

in some detail. 
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(1) Dr. Fathi Abuzgaya 

[72] Mr. Treiers called Dr. Fathi Abuzgaya as a medical expert witness. Dr. Abuzgaya is an 

orthopedic surgeon whose practice focuses on “lower extremity reconstructive surgery,” 

including hip and knee surgery. He does not perform any spinal surgeries. 

[73] Dr. Abuzgaya examined Mr. Treiers on February 6, 2020 and also reviewed Mr. Treiers’s 

hospital records, the clinical notes and records from the Durham Spine Care and 

Rehabilitation Centre, and the X-ray and MRI imaging reports. However, he did not review 

Dr. McLellan’s notes.  

[74] Dr. Abuzgaya ultimately wrote three reports: the first dated March 4, 2020, which was 

followed by two addendums dated August 25 and November 9, 2020. The latter addendums 

were both prepared after Dr. Abuzgaya had received and reviewed the results of a second 

MRI exam of Mr. Treiers’s lumbar spine that was conducted in June 2020. 

[75] Mr. Treiers reported to Dr. Abuzgaya that he was experiencing pain in his lower and upper-

mid back and in his neck, as well as in his legs. He described the pain in his neck as sharp 

and sometimes aching, putting it at a “1” on a scale of 1 to 10. Mr. Treiers reported the 

pain in his upper-mid back as a “2” on the 1-10 scale, and described it as throbbing and 

aching, but intermittent. The worst pain Mr. Treiers reported to Dr. Abuzgaya was in his 

lower back and legs. He described his lower back pain as “throbbing, shooting, stabbing 

and aching” and told Dr. Abuzgaya that it would radiate to both legs, but was worse in his 

right leg. Mr. Treiers described his lower back pain as a “4” on the 1-10 scale, and his leg 

pain as a “5”. 

[76] Mr. Treiers also filled out a self-assessment chart in which he compared his ability to 

perform various household tasks and recreational activities before and after the April 2018 

accident. He reported that he was now limited by pain when cutting the grass, gardening 

and shoveling snow, and that pain also limited his ability to engage in certain sporting 

activities: e.g., basketball, going to the gym, cycling, jogging and swimming. 

[77] Dr. Abuzgaya’s physical examination of Mr. Treiers did not reveal any significant issues 

with his neck or his upper-mid back. However, the right-side straight leg raising test was 

positive, both sitting and supine. Dr. Abuzgaya described this as a “very sensitive test, 

clinically”, explaining that in his view the positive results showed that Mr. Treiers “has a 

problem”, specifically, nerve root irritation in the L4-L5 area of his lumbar spine. He 

explained: 

The presence of straight leg raising positive both in sitting and supine 

clearly indicates that this young man does have a problem, whether he 

exaggerates or not, he does have a problem. 

[78] In Dr. Abuzgaya’s view, the April 15, 2019 MRI report, which had revealed no issues with 

this area of Mr. Treiers’s spine, “did not correspond well with [his] clinical findings.” 

Although the MRI report had described “mild” and “minimal” disc space narrowing at two 

different locations in Mr. Treiers’s thoracic spine, that was “not where the symptomatology 
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in the leg [was].” The April 15, 2019 MRI report also noted a “mild diffuse disc bulge” at 

the L4-L5 level of Mr. Treiers’s lumbar spine, but with “[n]o significant spinal stenosis or 

nerve root encroachment”. Dr. Abuzgaya explained: 

My finding was there was irritation to the L4-L5 area. [The April 15, 2019 

report] doesn’t say that. It says just minor degenerative changes, and no 

encroachment. And therefore, it doesn’t give me the reason why this young 

man has this sciatic … irritation. It does say there are minor degenerative 

changes, which is kind of unusual at his age anyway, at 20 years old. 

[79] Dr. Abuzgaya accordingly sent Mr. Treiers to have a second MRI exam, explaining that he 

was “looking for a reason why he would have clear indication of [nerve root irritation] that 

doesn’t show up on the [April 15, 2019] MRI”, and wanted “to see if something has 

developed since the accident”. Dr. Abuzgaya explained: 

Things have to make sense from the science point of view. A young man 

who didn’t have any problem developed a problem right after an obvious 

accident, that’s significant, but it does not show on the MRI at that time. 

But he does have symptomatology that is indicative of nerve root irritation, 

both in the history and the clinical examination. I felt that … why did I order 

the MRI scan is because I’m looking for a reason why would he have that. 

Why would he have a clear indication of nerve root irritation by my physical 

examination, and [that] doesn’t show on the MRI? Something is developing 

there that likely between the old MRI and now, or we haven’t seen it on the 

old MRI. 

[80] The second MRI exam, which was conducted on June 30, 2020, revealed a “[v]ery tiny 

broad-based posterior uncovertebral bar” in the L4/L5 area of Mr. Treiers’s lower back. 

Dr. Abuzgaya explained that nerves exit from the spinal column through the lateral recess 

and into a gap called a foramen, which the nerve roots come through. He explained further 

in cross-examination: 

The bar [is] an area that is forming in that area that is not yet causing 

significant narrowing of lateral recess or of the foramen, but is there that is 

forming. That’s why I said in my report earlier on, and you didn’t like it, 

that it’s likely going to get worse with time, cause that’s the natural history 

when these bars form, is to get worse with time. And then, you repeat the 

MRI in a year or two, I don’t know exactly how fast it will go because 

there’s no crystal ball to say, but the natural history is that they do get worse. 

So you repeat the MRI from a year or two or three from now, and you’ll see 

that that statement of the foramen and/or the lateral recess will change 

because of that size of the uncovertebral bar.  

[81] Dr. Abuzgaya did not consider any of the other changes between the two MRIs to be 

significant. He testified that what the new MRI showed in the L4/L5 area was “consistent 

with the pathology [he] suspected” and confirmed his clinical suspicions. Dr. Abuzgaya 
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testified that when he conducted his physical examination of Mr. Treiers in February 2020 

he thought that Mr. Treiers’s clinical symptoms were “likely related to the accident”, and 

that after obtaining the second MRI results he “really [doesn’t] have a doubt that this is an 

accident-related injury”.  

[82] Dr. Abuzgaya explained that in his opinion: 

[T]his case in particular to me is pretty clear and straightforward. We have 

a 20 year old man who had no problems previous, was involved in an injury, 

had clinical findings indicating that there is a reason for this back pain and 

leg pain, and then, subsequently, he shows evidence of changes in the MRI 

that correspond to that. Which means to me that he didn’t have a problem, 

he developed a problem, that’s clearly in my mind why he has this problem, 

the pain and the nerve root irritation. And I think that’s what happened, is 

he started developing this issue in his lateral recess, and therefore he’s 

having a nerve root irritation and pain because of that. Also, this will likely 

prove that this problem will continue to get worse as time goes by, it’s an 

evolution. So you have an injury, then you start developing these changes 

in your lumbar spine, that’s likely to continue to do so. And that’s why the 

case to me based on my expertise and my experience, is pretty clear. 

In his view, Mr. Treiers’s “age, … the injury and his symptomatology and the MRI findings 

… all fits in one straightforward story”.  

[83] In cross-examination, Dr. Abuzgaya explained that “lower back pain alone does not usually 

signify nerve root irritation”. Rather, the symptoms of nerve root irritation: 

… could be just numbness, tingling, shooting pain, dull achy pain, but 

usually … along the distribution of the nerve. That’s why when you 

examine somebody you can actually tell which level you’re worried about 

… 

He added that in this case: 

This particular patient, he had an irritation at the level of L4/5 clinically, 

when I examined him, and that’s why I asked for the MRI. … If somebody 

comes with just low back pain, we call that more of a mechanical back pain 

…  

[84] Dr. Abuzgaya explained further that soft tissue back injuries can result from a wide variety 

of different activities but added that “you have to put things in perspective.” Mr. Treiers 

was a 20-year-old man who regularly went to the gym, and could easily have done 

something while exercising that caused a lumbar sprain, “but he cannot develop pathology 

in his lateral recess because he went to the gym, unless that gym injury is pretty significant, 

which is not likely.” Once the uncovertebral bar had developed, other activities would 

likely aggravate the nerve root irritation. However: 



Page: 16 

 

 

If you’re saying that: “Can he develop this pathology that we have in the 

MRI as a result of a basketball game,” it’s not likely. It is more likely 

because of a significant injury that he has. Like I said earlier, in my 

experience, and I’ve been doing this for over 20 years, from both sides, this 

is as a clear, smooth process, that left no doubt in my mind that this is the 

injury, this is what he had before, this is what he had now, this is the 

investigation, this is my examination, this is my conclusion.  

[85] Dr. Abuzgaya testified further in cross-examination that a traumatic injury to the spine can 

“trigger … changes in your facette, or your lateral recess, or your disk, and all of the 

above.” If Mr. Treiers were older, Dr. Abuzgaya’s opinion would have been different: 

If we just change this patient’s age, and say “He’s not 20 now, he’s 45,” and 

you ask me what is the likely reason for that thing, I’d have said: “It’s his 

age, not injury.” That’s why I’m putting all things together. It is the most 

accurate reason for his problem. 

[86] Dr. Abuzgaya also testified in chief that “[he] would assume” that the “mild degenerative 

changes in the thoracic spine” described in the April 15, 2019 MRI report were also 

probably caused by the April 2018 motor vehicle accident. Defence counsel objected to 

Dr. Abuzgaya offering this opinion because it had not been included in any of his written 

reports. 

[87] In Dr. Abuzgaya’s opinion, Mr. Treiers’s lower back injury constitutes a “permanent and 

serious impairment of an important bodily function”, because he expects that “[Mr. 

Treiers’s] pathology now is likely to continue to get worse and become an issue for him in 

the future,” in the sense that it will limit his work and recreational activities and may even 

require “surgery down the line.” Defence counsel objected to Dr. Abuzgaya commenting 

on the possibility of Mr. Treiers needing future surgery because he had not addressed this 

in his reports. 

[88] Dr. Abuzgaya was cross-examined about whether he knew from the documents he had 

reviewed when Mr. Treiers had first reported having lower back pain specifically, and 

whether he had factored this into his opinion. He testified: 

[F]or my conclusion honestly it doesn’t matter when he first started having 

back pain. My diagnosis was not just a lumbar strain, but nerve root 

irritation and lateral recess problems that could be experienced afterwards, 

not immediate.  

He reiterated this point later in cross-examination, explaining that the timing of Mr. 

Treiers’s first report of lower back or leg pain did not matter: 

… because this is a process that happened after the accident, as a result of 

the injury in the accident. He could have had that leg pain way after … it is 

because of the accident, because he developed a pathology that we 

documented in the MRI.  
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[89] Dr. Abuzgaya went on to explain further that immediate lower back pain after an injury is 

usually caused by a muscle sprain, unless there is also a fracture. He added: 

It is not usual to have an immediate pain because the patient developed this 

process of trauma in his lateral recess. It is not likely to have a sciatica as a 

result of that immediately, because it does take time to develop, hence we 

didn’t really see it in the first MRI. It develops afterwards.  

He also agreed that people with similar pathological changes to their lower spines can be 

asymptomatic. 

(2) Dr. Erin Boynton 

[90] Dr. Erin Boynton was called by the defence as a medical expert witness. She was trained 

as an orthopedic surgeon with a sub-specialty in sports medicine and shoulder injuries, 

although for the past ten years she has not had a surgical practice and has instead worked 

as a consultant, teacher, and medical legal expert. Dr. Boynton explained that during her 

surgical career she never performed any spinal surgeries, but that she frequently dealt with 

back injuries during her work with professional sports teams and her previous clinical 

practice.  

[91] Dr. Boynton examined Mr. Treiers on December 2, 2020, approximately two and a half 

years after the April 2018 motor vehicle accident and some ten months after Dr. Abuzgaya 

had examined him.  

[92] In Dr. Boynton’s opinion, the degree of trauma Mr. Treiers suffered during the April 2018 

accident must be assessed in view of both his account of what happened and the evidence 

about the apparent extent of his injuries at the time. She considered it significant that Mr. 

Treiers described being knocked to the ground rather than thrown up into the air or onto 

the hood of the vehicle. Likewise, the documentation of Mr. Treiers’s observable injuries 

after the accident, along with the response of the medical staff who examined him at the 

hospital that evening, indicated to Dr. Boynton that “there wasn’t any serious structural 

damage the day of the accident itself.”  

[93] Mr. Treiers told Dr. Boynton that he only developed back pain about two weeks after the 

accident. She considered this important, explaining: 

When we’re talking about traumatic pain, the pain begins within 24 to 48 

hours. And, if we really want to stretch it, a few more days. But he went to 

the emerg, and the night in the emergency room, if you review the records, 

he … did not report low back pain. I know that he did use the word “back”, 

but we have to be careful when we use the word “back,” because the back 

is actually 33 vertebrae, starting from the cervical spine all the way down 

to the sacrum. And there are different sections of the back. And it’s very 

clear when he went to the hospital the night of the accident that he had upper 

back pain. In the triage record it does say back pain and right leg pain, but 
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this is clarified when we see the emergency physician’s record, compared 

to the nurse’s memo.  

[94] Moreover, when Mr. Treiers went to see Dr. McLellan on April 10, a few days after the 

accident: 

Again, it’s clear [from Dr. McLellan’s notes] that he’s got upper back pain 

between the shoulder blades, it’s tight pain. So this is thoracic spine, this is 

not lumbar spine pain. [Dr. McLellan] does straight leg raising; it is 

negative. The back is not tender, so he touches the lumbar spine. If you have 

an acute injury to the lumbar spine, so let’s say it’s a muscular injury or he’s 

injured the disc or one of the small joints in his lumbar spine as a result of 

being knocked over, you’re going to have immediate pain, you’re going to 

have tenderness and muscle spasm, you going to feel … a sensation of the 

injury, you’re going to see bruising, you’re going to see something. And 

there’s nothing there.  

[95] Dr. Boynton added that while an injury to the lumbar spine can cause leg pain such as Mr. 

Treiers described to Dr. McLellan during his April 10, 2018 visit, “it would be very unusual 

to have that attributed to the lumbar spine without any tenderness to the lumbar spine and 

without a positive straight leg raise.” According to Dr. McLellan’s clinical notes, Mr. 

Treiers did not report lower back pain until he came back several months later, in the fall 

of 2018, and even then the straight leg raising test was always negative. 

[96] Dr. Boynton also considered the description Mr. Treiers gave her of his lower back pain to 

be inconsistent with a nerve root problem, explaining: 

The pains as I listened to this story are really a pain that is associated with 

muscle tension and myofascial imbalances. When you have a very specific 

nerve root irritation, which is something that we would be thinking about in 

our differential diagnosis, the pain is much more specific, it’s much more 

reproduceable, and the fact that he has pain going down both of his legs, 

that the numbness and tingling was kind of diffuse, there wasn’t like … it 

wasn’t like the symptoms were following the anatomical road map of the 

nerve root itself. Usually when you have a radiculopathy, you will have very 

specific pain in a very specific part of the leg, and you will have numbness 

that follows the road map of that nerve, and he didn’t have that – for 

example, he didn’t have any tingling in his feet. And that tells me that the 

L4/5, or the L5 nerve root is not really affected by this situation. 

[97] In Dr. Boynton’s view this was confirmed by the negative straight leg raising test, both 

sitting and lying down, which showed “no evidence of any sciatic nerve or L5 nerve root 

tension.” She agreed with Dr. Abuzgaya that the straight leg raising test is very sensitive, 

explaining: 
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[I]f somebody has a radiculopathy, you don’t need to ask them if they have 

pain there for sure, “they jump off the table.”  

[98] However, when Dr. Boynton performed the straight leg raising test on Mr. Treiers, “he had 

no symptoms of numbness or pain radiating through his leg.” Dr. Boynton considered it “a 

bit of a mystery” how Dr. Abuzgaya had reported a positive straight leg raising test, 

sandwiched between the series of five negative tests conducted by Dr. McLellan and her 

own subsequent negative test ten months later. She suggested that Dr. Abuzgaya may have 

mistaken Mr. Treiers’s tight hamstrings for nerve root irritation, testifying: 

I really can’t find an explanation for nerve root tension based on the history, 

my history and physical exam, and also the MRI findings. Like, there’s 

absolutely zero evidence of any nerve root irritation based on the MRIs. 

[99] Dr. Boynton testified further that if Mr. Treiers had a nerve root problem, “we would expect 

to have paralysis or weakness of the muscles that are supplied by that nerve root.” 

However, the Trendelenburg test, which tests “the gluteus medius muscle that is supplied 

by the L5 nerve root”, was negative. Dr. Boynton described this as “an important test if 

we’re looking at … the potential for nerve root function”, and in her opinion a negative 

test indicated that “[Mr. Treiers’s] L5 nerve root was intact.” She testified further: 

When you look at a nerve root, it’s not just … a positive straight leg raising 

that’s important. If a nerve is irritated, we expect to see a functional 

consequence of that, so decreased sensation in the first web space, if it’s the 

L5 nerve root. He has normal sensation in his foot. You’d expect to see 

weakness of the big toe, and the Trendelenburg test … There’s no weakness. 

… And there’s no muscle atrophy. So if somebody has a chronic nerve root 

irritation, we’re going to see muscle atrophy, we’re going to see weakness 

of the muscles that that nerve supplies, we’re going to see lack of sensation 

in that area. And none of these things are there, and there’s nothing on the 

MRI to even suggest it. Like, it’s a normal … nerve root. 

[100] In Dr. Boynton’s opinion, Mr. Treiers’s X-ray and MRI results were “essentially normal.” 

She attributed the lordosis noted on the February 1, 2019 X-ray report to Mr. Treiers’s 

posture rather than to any muscle spasms, since during the various physical examinations 

“there never once has been tenderness of the muscle or any muscle spasm identified.” Dr. 

Boynton described the issues identified in the two MRI exams as “some degenerative 

changes that in my opinion are really minimal” and are not uncommon. She explained: 

I’ve worked with a young population most of my career. And guys that are 

playing hockey and football and getting bounced around and, you know, 

fall off their bike, or get tackled in football, thrown into the boards playing 

hockey, they have some wear and tear changes. Or just from doing repetitive 

motion, such as pitching, in working with the Jays, I would see these kind 

of changes. In the literature, up to 50% of the population age 20 to 30 will 
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have these minor degenerative changes described in their MRI. They really 

don’t correlate with any of the symptoms. 

[101] Dr. Boynton’s further opinion is that the disc bulge in the L4-L5 area identified in the April 

15, 2019 MRI report is also “really a normal finding.” She explained that disc bulges can 

be degenerative or caused by trauma, and that in Mr. Treiers’s case: 

There was no history of pain in the lumbar spine the day of the accident. 

The mechanism of injury wouldn’t be consistent with a lumbar injury. 

Usually if there is a lumbar injury the person would land on their buttock 

and load the spine, or they would have a severe flexion or bending of the 

spine to overload the disc. Again, there were no physical examination 

findings to suggest any evidence of a disc bulge. I’ve seen so many disc 

bulges reported on MRIs, and there’s really no evidence of any traumatic 

disc bulge in this case, given the lack of pain, lack of physical examination 

findings, there’s no muscle spasm. 

If Mr. Treiers had suffered a traumatic disc bulge as a result of the April 2018 accident, his 

surrounding muscles would have immediately reacted to try to protect the area and prevent 

any motion, with the result that Mr. Treiers would have had trouble walking and getting up 

off of the ground.  

[102] Dr. Boynton found “one of the most striking features” of her physical examination of Mr. 

Treiers was his “terrible posture.” He would sit on his sacrum rather than on his ischial 

tuberosities, which places “a lot of force on the lumbar spine”. Mr. Treiers could walk 

normally, but lost biomechanical alignment when squatting, which led Dr. Boynton to 

conclude that he had weak hip muscles. The muscles in his buttocks were also poorly 

developed, and he had “very tight hamstrings” and poor core muscle strength.  

[103] Dr. Boynton concluded: 

So taking all of these factors, the history, the physical examination, the 

medical records immediately around the accident itself, and then the 

investigations, I concluded that he was knocked to the ground, that there 

were no serious signs of trauma, there was no evidence of a serious 

structural injury that has occurred as a result of this accident. That he did 

have some elbow pain, [but] that elbow pain is now resolved. And that the 

current pain complaint is not related directly to the accident itself, because 

of lack of temporal relationship with the accident. Again, if the accident had 

caused any problem with his lumbar spine, we would expect an immediate 

pain, immediate findings such as limited range of motion. And certainly if 

there was any evidence of a nerve irritation, we would have expected to see 

that right away. And that just isn’t borne with the review of all of these 

records. So I concluded that his accident-related elbow and mid-back pain 

had resolved, that they may have resulted in a temporary impairment but 
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that it was minor, based on his family physician’s recommendations, and 

that he has recovered. 

[104] In Dr. Boynton’s opinion, Mr. Treiers’s current lower back pain could be the result of 

muscle imbalances around his spine, unrelated to the accident. She explained that these 

muscle imbalances were “common in anyone who sits or does repetitive kind of movement 

either through sport or work,” adding that in her view they were the best explanation for 

Mr. Treiers’s poor posture and lower back pain. Dr. Boynton explained further: 

I think that Nicholas’s pain is primarily muscular. I don’t think it has 

anything to do with any of the findings, the minor degenerative changes on 

the MRIs that we’ve reviewed. When you have a muscle that’s working too 

hard, you can try it for yourself, make a fist and you contract the muscles in 

your forearm as hard as you can, within a few seconds, minutes, you start 

to feel a burning pain. And this is because the muscle is being metabolically 

overloaded. … I think that in his case his muscles are overworked and 

overused because of the imbalance around his lumbar spine, so they’re 

painful. When he has a massage, he feels better, he relaxes, he feels better. 

But he doesn’t change his posture, then he goes back to his activities and 

his pain comes back because he hasn’t changed the way he’s using the 

muscles. So it’s kind of a perpetual cycle that is reversible, if he were to just 

change how he uses his muscles … These are the things I see all the time.  

In her view, when there is a muscle imbalance, the tightness in the muscle causes pain to 

be referred, so “pain referred down the leg is not surprising to me, the numb feeling, all of 

these are very typical of myofascial pain, because the discomfort doesn’t follow the strict 

anatomic pathway that you would expect to see with a radiculopathy”. 

d) Dr. Abuzgaya’s response to Dr. Boynton’s opinion 

[105] When Dr. Boynton’s anticipated opinion was put to him, Dr. Abuzgaya testified that in his 

view: 

Dr. Boyton’s view is correct generally, but if you have a 20 year old who is 

healthy with no problems and is involved is an accident with these 

symptoms, and then you have an MRI, this is more likely to be the cause 

than going to the gym. 

e) Mr. Treiers’s post-accident work history 

[106] After the April 7, 2018 accident, Mr. Treiers finished the school semester and completed 

his final exams. In early June he began working at Walmart as an “overnight customer 

fulfilment associate,” which paid him a dollar over minimum wage. He worked eight-hour 

shifts from 11:00 p.m. to 7:00 a.m. His duties were to restock the shelves and clean up the 

store for the next day, which involved “a lot of bending down.” Mr. Treiers testified that 

after working five days a week for the first few weeks he found that he was experiencing 

discomfort in his “mid-to-lower back” and for this reason he arranged to reduce his work 
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hours to two or three shifts a week, although some weeks he worked four shifts. He 

remained on this work schedule for the rest of the summer, but when he returned to school 

in September 2018, he dropped down to working only one or two shifts a week. 

[107] During the 2018-19 school year, Mr. Treiers completed the second year of his program at 

Durham College and received his diploma as an electrical engineering technician. After 

graduating he submitted applications for multiple jobs, some in his field of study and others 

not. He did not receive any job interviews or offers, so for the next year he continued to 

work at Walmart. Mr. Treiers testified that he returned to working two or three shifts a 

week rather than a full five shifts because the work still “caused discomfort” in his mid-to-

lower back and he needed time to recuperate.  

[108] Mr. Treiers was cross-examined at length about the various jobs he had applied for, some 

of which specified that the work involved heavy lifting or other forms of strenuous physical 

activity. He explained that he had not been confident that he would have been able to 

perform this work if he had received any job offers, but that he had “wanted to give it a go 

and see what my capabilities were if I got the job.” Since none of his applications led to 

his receiving any job interviews, the question of whether he could have actually performed 

the work never materialized. 

[109] In August 2020 Mr. Treiers obtained his present job working as a home installation 

technician for a company called Fibreco, which installs residential fibre optic broadband 

internet cabling, mainly in condominiums in downtown Toronto. He testified that this work 

does not involve a great deal of bending or heavy lifting. Mr. Treiers works four days a 

week and usually puts in ten-hour shifts, although he is sometimes required to work 

overtime. Shortly after he was hired at Fibreco, Mr. Treiers stopped working regularly at 

Walmart, explaining that working a night shift at Walmart after putting in a full day at his 

Fibreco job was “way too much for me to handle.” He has only worked a “handful” of 

shifts at Walmart since August 2020, putting in just enough time so that he can remain on 

Walmart’s books as a “flex time” employee and receive an employee shopping discount. 

[110] Fibreco’s owner, Mario Foresta, testified that his employees are sometimes given the 

chance to work extra shifts, with the opportunity being offered in order of seniority. This 

might happen on average five times a month. As one of the first employees who was hired 

by Fibreco as a home installer, Mr. Treiers has often been offered these extra shifts, but 

Mr. Foresta testified that he has never accepted one, nor has he explained why he was 

turning them down. However, Mr. Treiers has also not missed any of his scheduled work 

shifts, other than one time when he was required to self-isolate because of exposure to 

COVID-19, and after a recent incident when the work vehicle he was driving was rear-

ended. 

[111] Mr. Treiers testified that he has never accepted extra shifts at Fibreco because of his back 

problems, explaining that his back “has issues when [he] works a lot,” and that it “makes 

it easier if [he] can have three days off to recuperate.” However, he acknowledged that he 

may have sometimes had other reasons not to want to give up his days off. 
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2. Analysis 

[112] Each side has presented medical opinion evidence from a highly qualified expert. However, 

the two experts disagree on some important points, including: (1) the significance and 

reliability of the positive straight leg raising test results Dr. Abuzgaya obtained during his 

February 2020 examination of Mr. Treiers; (2) the significance of Mr. Treiers’s apparent 

lack of lower back pain at the time of the accident and for some time thereafter; and (3) the 

significance of the results of the second MRI scan of Mr. Treiers’s lower spine that was 

performed in June 2020. 

[113] I cannot resolve the disagreement between the experts based on one having superior 

credentials or experience than the other when it comes to diagnosing back injuries. Dr. 

Abuzgaya and Dr. Boynton are both experienced orthopedic surgeons, but neither is a back 

specialist.  

a) The conflicting straight leg raising test results 

[114] The conflict between Dr. Abuzgaya and Dr. Boynton’s opinions is in large part due to their 

contradictory clinical observations when they each performed the straight leg raising test 

on Mr. Treiers. The positive straight leg raising test results Dr. Abuzgaya obtained in 

February 2020 led him to suspect that Mr. Treiers had nerve root irritation in the L4/L5 

area, which was why he sent him for a second MRI exam. Dr. Abuzgaya then interpreted 

the June 2020 MRI results as confirming his suspicions, and drew the further inferences 

that the degenerative changes to Mr. Treiers’s L4/L5 vertebrae that showed up in the June 

2020 MRI were the source of his lower back pain, and were caused by the April 2018 

accident.  

[115] Conversely, Dr. Boynton obtained negative straight leg raising test results when she 

examined Mr. Treiers in December 2020, as well as a negative Trendelenburg test, and she 

observed no other signs of nerve root irritation. This led her to conclude that Mr. Treiers 

did not have any significant structural damage to his lower back, and to infer that his lower 

back pain was instead caused by muscle imbalances and poor posture, unrelated to the 

April 2018 accident. I think her clinical findings also influenced her interpretation of the 

June 2020 MRI results as showing only unremarkable minor degenerative changes which 

she did not consider unusual for someone of Mr. Treiers’s age.  

[116] Significantly, Dr. McLellan had routinely performed the straight leg raising test on Mr. 

Treiers between April 2018 and November 2019, and had also consistently obtained 

negative results. Accordingly, the positive straight leg raising test results that Dr. Abuzgaya 

obtained in February 2020 stand out as the anomaly. 

[117] As I understood both Dr. Abuzgaya’s and Dr. Boynton’s evidence, the main risk of error 

when performing the straight leg raising test is obtaining a false positive rather than a false 

negative result. In other words, the doctor performing the test is more likely to mistake 

other sources of the subject’s pain for nerve root irritation, as opposed to failing to notice 

genuine signs of nerve root irritation that are present. Dr. Abuzgaya testified that a 
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physician “who doesn’t do [the test] a lot” can obtain a false positive result, explaining that 

doctors performing the test have to “take the mind of the patient out of the equation” and 

must also “take … hamstring tightening out of the way, to really call it a positive straight 

leg raising”. Conversely, it is unlikely that a doctor will overlook genuine indicia of nerve 

root irritation, since as Dr. Boynton put it, “if [patients] have pain they jump off the table.” 

[118] In my view, the most probable explanation for the negative straight leg raising test results 

that were obtained repeatedly by Dr. McLellan, and by Dr. Boynton during her December 

2020 examination, is that Mr. Treiers was not experiencing any nerve root irritation when 

they examined him. If so, there are two possible explanations for Dr. Abuzgaya’s positive 

test results in February 2020. The first is that Mr. Treiers was indeed experiencing nerve 

root irritation when Dr. Abuzgaya examined him, even though he had not displayed similar 

signs during Dr. McLellan’s earlier tests, and even though his symptoms had subsided by 

the time Dr. Boynton examined him ten months later. The second possibility is that Dr. 

Abuzgaya obtained a false positive test result. 

[119] Dr. Abuzgaya discounted this latter possibility, citing his extensive experience performing 

the straight leg raising test. He was in many respects an impressive witness, and I am 

hesitant to conclude that he made a mistake. However, it also seems unlikely that Mr. 

Treiers would show genuine signs of nerve root irritation only when Dr. Abuzgaya 

examined him, but not at any other times. In this regard, Dr. Abuzgaya did not offer any 

explanation for how nerve root irritation might resolve itself, even if only temporarily, once 

it first appears. To the contrary, his evidence was that Mr. Treiers’s condition is likely to 

get worse with time, not better.  

[120] In these circumstances, I do not think the possibility that Dr. Abuzgaya misinterpreted Mr. 

Treiers’s tight hamstrings as a sign of nerve root irritation can be dismissed. This is 

potentially important because his opinion about the underlying cause of Mr. Treiers’s lower 

back pain was very largely based on the positive straight leg raising test results he had 

obtained during his examination. 

b) The significance of Mr. Treiers’s delayed onset of lower back pain 

[121] A second area of conflict between the two experts is over whether it is significant that Mr. 

Treiers did not report lower back pain in the immediate aftermath of the April 2018 

accident. 

[122] On this issue, I find as fact that Mr. Treiers did not report any lower back pain to the 

hospital staff who saw him on the evening after the accident, or to Dr. McLellan when he 

saw him in April 2018. I do not accept Mr. Treiers’s and his mother’s evidence that he told 

the hospital staff that he was having lower back pain but that they failed to write this down. 

Indeed, Mr. Treiers acknowledged that when he went to the hospital that evening, he 

“probably wasn’t feeling it that much.” I am satisfied that both the hospital staff and Dr. 

McLellan accurately recorded Mr. Treiers’s pain complaints, that he only told them he was 

having pain higher up in his back, and that he did not start experiencing lower back pain 

until some time after his second visit to Dr. McLellan on April 24, 2018. 
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[123] However, the experts disagree about whether this is important. Dr. Abuzgaya testified that 

in his view, “it doesn’t matter when [Mr. Treiers] first started having back pain,” because 

he could have suffered a lower back injury in the accident that only started causing him 

pain months or years later. On the other hand, Dr. Boynton’s evidence was that patients 

who sustain a traumatic spinal injury during an accident will probably also suffer muscular 

injuries in the same area that will cause them immediate pain.  

[124] I am inclined to accept Dr. Boynton’s evidence on this issue. Even if I accept that Mr. 

Treiers could have received an injury to his lumbar spine during the April 2018 accident 

that would not itself have caused him any immediate pain, I think it is more likely than not 

that he would have also sustained muscular strains in the same general area of his back that 

would have been immediately painful. Mr. Treiers had no apparent difficulty getting back 

to his feet or walking around after the accident, and he did not report any lower back pain 

either at the hospital that evening or when he went to see Dr. McLellan four days later. In 

my view, this weighs against the likelihood that the accident caused a traumatic injury to 

his lower spine that only began to manifest itself with symptoms at least several weeks 

later. 

[125] I do accept Mr. Treiers’s evidence that when he started working at Walmart in early June 

2018, two months after the accident, he found that the work was causing discomfort to both 

his upper and lower back. However, I do not think this sheds much light on the underlying 

cause of his lower back pain. It seems entirely possible that the Walmart job required Mr. 

Treiers to physically exert himself in ways he was not used to doing, and that this might 

explain why his lower back began hurting him after his shifts. Moreover, I accept that Mr. 

Treiers was probably still experiencing upper and/or middle back muscular pain from the 

accident when he started work at Walmart, and it seems plausible that this could have led 

him him to compensate in a way that put additional strain on his lower back muscles. 

Accordingly, I do not see Mr. Treiers’s evidence about his experience working at Walmart 

as necessarily contradicting Dr. Boynton’s opinion that his lower back pain is caused by 

muscle imbalances rather than by any structural injury to his lower spine that he suffered 

during the April 2018 accident.  

[126]  Likewise, while I accept that since starting his new job at Fibreco in August 2020 Mr. 

Treiers has been hesitant to accept additional work shifts because he feels he needs time 

off for his back to recuperate, I do not think this supports the inference that his current 

lower back pain is caused by a permanent lumbar spinal injury that he sustained during the 

April 2018 accident. As with his job at Walmart, there is no baseline evidence establishing 

how he would have managed the work at Fibreco before the accident. Accordingly, I do 

not think Mr. Treiers’s evidence about his experience working at Fibreco rebuts Dr. 

Boynton’s opinion that his lower back pain is caused by correctable muscle imbalances 

rather than by a structural injury. 

[127] I am also not prepared to attach much weight to Mr. Treiers’s evidence about his gym 

attendance. He testified that “up until the accident” he had been working out at the gym 

five or six times a week, but that afterwards, when he “tried to get back into it,” he found 

that it was “too much.” Mr. Treiers also told Dr. Abuzgaya that he had been “unable to go 
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to the gym for the first two months following the accident.” However, his gym membership 

records contradict his testimony on both points. They show that for several months leading 

up to the April 2018 accident he had only been attending the gym at most two or three 

times a month, and not five or six times a week. Moreover, his gym attendance then 

increased considerably from May until to mid-July, at which point he stopped going 

altogether until late November.  

[128] Even if I accept that Mr. Treiers stopped lifting weights because his lower back had begun 

hurting him, his gym records suggest that this may not have happened until mid-July 2018, 

which was nearly three months after the April 2018 accident and some six weeks after he 

started working at Walmart. In my view, this evidence does not undermine Dr. Boynton’s 

opinion that his lower back pain is muscular in nature and unrelated to the accident. 

c) The absence of a clear explanation as to how the April 2018 

accident could have caused structural damage to Mr. Treiers’s 

lower back 

[129] As discussed above, Dr. Abuzgaya relies on his positive straight leg raising test results and 

the June 2020 MRI to conclude that Mr. Treiers’s lower back pain is due to nerve root 

irritation in his lower spine. He extrapolates from this that Mr. Treiers must have suffered 

a traumatic lower spinal injury during the April 2018 accident, since he is young and 

otherwise apparently healthy, and since there is no other apparent explanation for how he 

could have suffered spinal damage. As Dr. Abuzgaya put it: “To have a 20-year-old who 

is healthy, playing basketball, very active, and one day he gets in an accident, you have to 

conclude that this is related to that.”  

[130] I have three main reservations about the validity of this chain of reasoning. First, Dr. 

Abuzgaya was under the impression that during the April 2018 accident Mr. Treiers had 

been knocked down directly onto his back, since this was what Mr. Treiers told him. 

However, at trial Mr. Treiers clarified that he now remembered that he actually landed on 

his right side and elbow. It is unclear how this affects Dr. Abuzgaya’s hypothesis that the 

accident somehow damaged Mr. Treiers’s lower spine, but as a matter of common sense 

the prospect of Mr. Treiers suffering a significant spinal injury would seem higher if he fell 

directly onto his back rather than if he fell onto his side. 

[131] Second, Dr. Abuzgaya has not identified any specific mechanism by which the April 2018 

accident could have caused structural changes to Mr. Treiers’s L4/L5 vertebrae that were 

unobservable a year later on the April 2019 MRI, and only became visible more than two 

years later on the June 2020 MRI. While this may not be a fatal objection to accepting his 

opinion, his evidence would have been more persuasive if he had been able to explain in 

greater detail how a traumatic spinal injury can plausibly manifest itself so slowly. 

[132] Third, the April 2018 accident was not so violent that one would expect Mr. Treiers to 

suffer a serious or permanent injury. Mr. Kmith’s SUV struck Mr. Treiers on his left side, 

in a manner Mr. Mielke described as “similar to a hip check”, and knocked him down onto 

his right side. Significantly, he did not report any immediate injury or pain in his left hip 
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area where the vehicle struck him. It is also clear from all the evidence that the force of the 

collision did not send him flying into the air or knock him back any great distance. As I 

have already explained, I am satisfied on all the evidence that Mr. Kmith’s SUV was not 

moving very quickly at the time of the impact, and that even though it is a heavy vehicle 

this was nevertheless a relatively low-energy collision.  

[133] In my view, this distinguishes the situation here from Arteaga v. Poirier, 2016 ONSC 3712, 

on which the plaintiff relies to some extent. In that case my colleague Di Tomaso J. did not 

accept Dr. Boynton’s opinion that the plaintiff’s injuries were caused by poor neck posture 

rather than by a motor vehicle collision. However, the circumstances of the accident in that 

case were entirely different: the plaintiff’s automobile was rear-ended by a dump truck that 

had been travelling at around 60 km/h, and the collision damaged her vehicle beyond 

repair. Moreover, the plaintiff had required overnight hospitalization because she had been 

experiencing pain in her neck and left side, which were the same areas where she continued 

to complain of ongoing pain months and years later. Finally, Arteaga did not involve 

duelling opinions between only two expert witnesses, but was a case where the plaintiff 

had presented evidence from two medical experts in addition to her family doctor, and they 

were all of the view that her ongoing pain was caused by injuries she had suffered in the 

accident. Conversely, Dr. Boynton’s contrary opinion in Arteaga was not supported by any 

other expert evidence. 

[134] Mr. Treiers primarily relies on Arteaga because there is some similarity between Dr. 

Boynton’s opinion in that case and her evidence that Mr. Treiers’s lower back pain is 

caused in part by his poor posture. However, the possibility that Dr. Boynton may have 

formed an erroneous opinion in a different case does not mean that her diagnosis of Mr. 

Treiers is wrong. Every case must be assessed on its own facts, and the facts here are very 

different from those in Arteaga. I accordingly do not think that the decision helps Mr. 

Treiers. 

[135] Finally, I think it is a relevant consideration that evidence was adduced in this case that 

Mr. Treiers was involved in a cycling accident as a teenager. It is true that the only obvious 

injury he suffered at the time was that his knees were badly scraped, and that there is no 

particular reason to suppose that he suffered any trauma to his lower back. However, much 

the same can be said about the April 2018 accident. Indeed, the implicit underlying premise 

of Dr. Abuzgaya’s opinion is that a person can suffer structural spinal damage without 

experiencing any immediate symptoms or presenting any signs of injury that can be seen 

on an MRI until years later. If this is true, it is not apparent to me how the cycling accident 

can be ruled out as either a possible cause of the degenerative changes to Mr. Treiers’s 

lower spine that first appeared on the June 2020 MRI, or as a contributing cause of his 

ongoing lower back pain. Even if I were to accept Dr. Abuzgaya’s opinion that Mr. Treiers 

must have suffered a traumatic lower spinal injury at some point in his life, it is not clear 

to me why the April 2018 accident stands out as the only, or even the most likely, candidate. 
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d) Conclusions 

[136] In summary, there are as I see it three competing possible explanations for why Mr. Treiers 

began experiencing lower back pain some weeks or months after the April 2018 accident.  

[137] The first possibility, supported by Dr. Abuzgaya’s opinion, is that the accident caused 

structural damage to Mr. Treiers’s lower spine which did not immediately cause him any 

pain but which than subsequently began to do so, and which first became visible on the 

June 2020 MRI even though it could not be seen on the April 2019 MRI. 

[138] The second possibility, supported by Dr. Boynton’s evidence, is that Mr. Treiers’s lower 

back pain is caused by a muscle imbalance that is entirely unrelated to the April 2018 

accident. This scenario is consistent with the evidence suggesting that he only began 

experiencing lower back pain around the time he started his new job at Walmart that 

involved physical labour. On this scenario, the structural changes to Mr. Treiers’s L4/L5 

vertebrae that are observable on the June 2020 MRI must be dismissed as simply an 

unexceptional minor degenerative change, which in Dr. Boynton’s opinion is not 

uncommon for someone of Mr. Treiers’s age and is unrelated to his sore lower back.  

[139] The third possibility, which is not directly supported by either expert’s evidence but which 

is one I think I must also consider, is that Mr. Treiers does have a structural problem with 

his lower spine that is causing nerve root irritation, albeit only sporadically, but that this 

problem is not causally related to the April 2018 accident, and may have been the result of 

his earlier cycling accident, or may have some other unknown origin. In this regard, it is of 

some potential significance that Dr. Boynton specifically mentioned that her work with 

young athletes included people who “fall of their bike” or experience “wear and tear 

changes … from doing repetitive motion, like pitching.” Mr. Treiers was not only involved 

in a cycling accident as a teenager, but he also played competitive baseball as a pitcher 

until a shoulder injury forced him to give up the sport. 

[140] Mr. Treiers bears the onus of establishing that the first of these explanations is not just the 

most likely, but that it is more probable than the other two possibilities combined. I am not 

satisfied that he has met this burden. Considering all the evidence in this case, I think that 

Dr. Boynton’s proposed explanation for Mr. Treiers’s lower back pain complaints as being 

muscular in nature is at least as likely, if not more likely, than Dr. Abuzgaya’s alternative 

explanation that they are caused by structural damage he suffered during the accident that 

only revealed itself years later. The third possibility – that is, that Dr. Abuzgaya is correct 

in his diagnosis of the cause of Mr. Treiers’s pain, but incorrect about what caused this 

injury – may be less likely, but I do not think it can be entirely ruled out. In these 

circumstances, I am not satisfied on a balance of probabilities that Mr. Treiers suffered a 

permanent and serious structural lower back injury as a result of the April 2018 accident.  

[141] I am also not satisfied on a balance of probabilities that the minor degenerative changes to 

Mr. Treiers’s thoracic spine that were observed during the April 2019 MRI – which were 

described in the associated report as a “minimal” disc space narrowing at the T3/T4 level 

and “mild disc space narrowing” and “tiny central disc herniation” at the T7/T8 level – 
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were caused by the April 2018 accident. Although Dr. Abuzgaya testified that he “would 

assume” this to be the case, he did not explain this conclusion in any detail, and it was not 

addressed in any of his written reports. Even assuming, without deciding, that his opinion 

on this point is admissible notwithstanding Rule 53.03(3) of the Rules of Civil Procedure, 

I do not find it particularly persuasive, and certainly not more persuasive than his opinion 

regarding the causes of Mr. Treiers’s lower back pain, which I do not accept on the civil 

standard of proof.  

[142] In any event, the question of whether the degenerative changes to Mr. Treiers’s thoracic 

spine are causally related to the April 2018 accident is ultimately of no consequence in this 

case, since there is no evidence that they are currently causing him any pain, nor any 

evidence that they are ever likely to do so. The April 2019 MRI report expressly states that 

the observable changes to his thoracic spine are not causing any nerve root encroachment, 

and there is no evidence suggesting otherwise. Accordingly, even if these degenerative 

changes are due to the April 2018 accident, they do not rise to the level of being 

compensable injuries: they do not meet the s. 267.5(5) Insurance Act threshold, and there 

is no evidence that they have caused Mr. Treiers to lose any income or that they are likely 

to do so in the future. 

III. Damages 

[143] As I have already explained, I am satisfied that the April 2018 accident was caused entirely 

by Mr. Kmith’s negligence. I am also satisfied that the accident left Mr. Treiers with sore 

arms and with pain in his upper back, as he reported to the hospital staff and Dr. McLellan 

at the time. However, I am not satisfied that his later complaints of lower back pain are 

directly causally related to the accident, nor am I satisfied that the accident caused any 

permanent structural damage to his lumbar spine. 

[144] The ability of people injured in motor vehicle accidents in Ontario to claim damages from 

negligent drivers and vehicle owners – or, in practical terms, from their insurers – is 

statutorily limited in various ways by the Insurance Act. Under s. 267.5(5) of the Act and 

ss. 4.2 and 4.3 of Ontario Regulation 461/96, general damages for non-pecuniary loss may 

only be recovered in cases of death, “permanent serious disfigurement”, or “permanent 

serious impairment of an important physical, mental or psychological function.” If this 

threshold is met, general damages are also subject to the statutory deductible established 

by s. 267.5(7). 

[145] Plaintiffs may recover special damages, including damages for lost income, even when 

their injuries fall short of the “permanent serious impairment” threshold that they must 

meet to obtain general damages. However, the Insurance Act prevents them from 

recovering damages for any loss of income during the first seven days after the accident, 

and they may only recover 70% of any income they lose thereafter and before trial: see s. 

267.5(1). 

[146] In this case, Mr. Treiers does not argue that the non-permanent injuries he sustained to his 

arms and upper back meet the statutory threshold for obtaining general damages. He based 
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his claim for general damages exclusively on Dr. Abuzgaya’s evidence that the accident 

caused him to suffer a permanent and serious lower back injury. As I have already 

explained, I am not satisfied that Mr. Treiers has established this on a balance of 

probabilities. It follows that he is statutorily barred from obtaining any award of general 

damages from the defendants or their insurer. 

[147] With respect to special damages, Mr. Treiers seeks leave to amend his pleadings to include 

a claim for lost income. The defendants object, arguing that they would be prejudiced if 

such a significant amendment were permitted at this late stage of the proceedings. 

[148] At the outset, I should note that even if I do grant Mr. Treiers leave to amend his pleadings 

to include a claim for lost income, my conclusion that he has not established that the 

accident caused him to suffer a permanent and serious lower back injury puts some 

significant limits on how much he can recover. Since I am not satisfied on a balance of 

probabilities that the accident caused him any permanent injury that is likely to have any 

impact on his future ability to work either as an electrical engineering technician or at some 

other occupation, I am not persuaded that he has established any basis for claiming 

damages for future lost income. 

[149] Mr. Treiers’s ability to claim damages for past lost income is also constrained both by the 

Insurance Act and by the practical reality that the accident occurred while he was still a 

student, and more than a year before he first entered the work force on a permanent basis.  

[150] At the time of the accident in early April 2018, Mr. Treiers was attending school full-time 

and not working at all. In early June, while he was on his summer break from school, he 

started working at Walmart, earning $15/hour and putting in eight-hour night shifts. Mr. 

Treiers testified that he worked five days a week for the first few weeks but then reduced 

his workload to only or three shifts a week for the rest of the summer because he found that 

the work was causing him middle and lower back discomfort. However, he also testified 

that there were some weeks when he worked four shifts.  

[151] When he returned to school full time at the end of that summer, he reduced his number of 

weekly shifts at Walmart even further to only one or two a week. 

[152] I am satisfied on all the evidence that when Mr. Treiers first started working at Walmart in 

early June 2018, he was still somewhat banged up from the accident two months earlier. 

While I am not persuaded that the accident caused any structural damage to his lower spine, 

or that the lower back pain he began experiencing around the time he started working at 

Walmart can be directly attributed to the accident, I am satisfied that at least some of the 

mid-back discomfort he found himself experiencing after his work shifts was causally 

linked to muscle strains he had sustained in the accident. I also accept Mr. Treiers’s 

evidence that he decided to cut back his work shifts that summer because of his back 

discomfort. Applying a “robust and pragmatic approach” to the issue of causation (see 

Clement, supra at para. 46), I am satisfied that but for the April 2018 accident Mr. Treiers 

would probably have chosen to work more shifts during that summer, and would therefore 
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have earned more money than he actually did. I am accordingly satisfied Mr. Treiers lost 

some income that summer because of Mr. Kmith’s negligence. 

[153] Determining exactly how much income Mr. Treiers lost during summer of 2018 before he 

returned to school in September is made more complicated by his vagueness about exactly 

how many work shifts he ended up giving up. He testified that for the first few weeks he 

worked five days a week, and that for the rest of the summer he worked only two or three 

days most weeks, but that there were also some weeks he worked four days. Despite Mr. 

Treiers’s imprecision, I am satisfied that during July and August 2018 he gave up on 

average at least one shift a week, and that there were probably some weeks he gave up two 

or three shifts. I am satisfied that he probably gave up at least 20 eight-hour shifts that 

summer, thereby losing approximately $2,400 in income, as compared with what he would 

likely have earned if the April 2018 accident had not happened. 

[154] Since s. 267.5(1) of the Insurance Act only permits him to recover 70% of any income lost 

before trial, I would set his recoverable losses during this period at $1,680. 

[155] However, I am not satisfied that the accident has caused Mr. Treiers to lose any income 

after the end of August 2018. Although he reduced his work shifts even further once he 

returned to school in the fall, I think he would very likely have done so in any event. His 

job at Walmart required him to work overnight, so working more than one or two shifts a 

week would have been very difficult for him while he was attending school full time during 

the day. I am not persuaded that he lost any income during the 2018-19 school year, because 

I do not think he would have worked any more than he did even if the April 2018 accident 

had not happened. 

[156] I am also not satisfied that the accident has caused Mr. Treiers any subsequent income loss. 

By the time he graduated from Durham College in the spring of 2019, I am satisfied that 

he would probably have recovered from any muscular strains that he sustained during the 

accident a year earlier. As I have already explained, I am not satisfied on a balance of 

probabilities that any ongoing back pain he was experiencing at that time, and has 

continued to experience thereafter, can be causally linked to the April 2018 accident. 

Accordingly, I am not persuaded that Mr. Treiers can claim any additional damages for 

lost income arising out of the April 2018 accident, beyond the damages he can claim from 

the summer of 2018. 

[157] Turning to the issue of whether Mr. Treiers should be permitted to amend his pleadings to 

include a claim for lost income, I am persuaded that no substantial prejudice would result 

to the defendants if he is granted leave to do so. As Mr. Treiers’s counsel points out, the 

defendants have known at least since the time of the discoveries that he meant to pursue 

this claim. While I agree that it would have been preferable for Mr. Treiers to have formally 

moved to amend his statement of claim much earlier than he did, I do not think the 

defendants were in any real sense taken by surprise.  

[158] The situation might be different if my findings of fact allowed Mr. Treiers to pursue a claim 

for future lost income based on the premise that he has suffered a permanent and serious 
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injury that is likely to affect his earnings for the rest of his life. In this situation there would 

be some force to the defendants’ objection that they might have sought opinions from a 

vocational expert and/or an economic loss expert if they had been put on formal notice that 

Mr. Treiers would be seeking to amend his pleadings to include damages for future lost 

income. However, I think it is fanciful to imagine that the defendants would have retained 

any experts merely to respond to Mr. Treiers’s claim for lost income during the summer of 

2018, which is the only lost income claim I am satisfied he has established. Accordingly, I 

do not think the defendants will be meaningfully prejudiced by permitting the proposed 

amendment in the circumstances here. 

IV. Disposition 

[159] In the result, judgment is granted to Mr. Treiers against the defendants in the amount of 

$1,680, representing special damages for lost income. He is entitled to pre-judgment 

interest at the published rates pursuant to s. 128 of the Courts of Justice Act, R.S.O. 1990, 

c. C.43. However, his claim for general damages is dismissed as statute-barred by the s. 

267.5(5)  Insurance Act threshold. 

[160] If the parties are unable to agree on costs, they may each file brief written submissions. 

Although Mr. Treiers has only recovered a small fraction of the damages he was seeking, 

he was entirely successful on the issue of liability and at least partially successful, albeit 

only to a very limited extent, on the issue of damages. Accordingly, his costs submissions, 

no more than four pages in length, should be served and filed first, within four weeks of 

the date of this judgment. Counsel for the defendants will then have two weeks to serve 

and file their response, also limited to four pages, after which counsel for Mr. Treiers will 

have one week to serve and file reply submissions of no more than one page. All 

submissions should be submitted to me by email through my judicial assistant. 

 

 

 
The Honourable J. Dawe 
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