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REASONS re MOTION TO STRIKE TWO JURY NOTICES

Trimble J.

THE MOTION

[1] Mr. Roszczkas brings this motion to strike the Jury Notices filed by the
defendants in each of the motor vehicle and broker negligence actions, and for an

order that the trial proceed in the following bifurcated manner before the same

Court:
(a) liability in the MVA action
(b) liability in the broker action
(c) damages in all actions
[2] Because the actions were set down, leave is required to bring this motion.

None of the Defendants opposed leave. It is granted.

[3] There is a fixed trial date for these actions set for 4 October 2021, before

a jury, to be held in Kitchener.

THE MVA ACTION

[4] On 15 August 2013, Mr. Roszczka was riding his motorcycle when he was

struck by a car driven by the defendant, Tiwari.

[5] As the result of the motor vehicle accident, Mr. Roszczka claims to have

suffered significant injuries, both physical and psychological, the result of which
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have prevented him from returning to his pre-accident self- employment from which

he derived significant income.

[6] Mr. Roszczka and his spouse have sued the defendant driver, Tiwari, for
damages, the claim for which exceed the tortfeasor’'s available motor vehicle

liability policy limits.

[7] The Roszczkas have also sued State Farm, their own insurer under the
uninsured/underinsured portion of their motor vehicle liability insurance policy, and

under their personal liability umbrella policy State Farm issued to Mr. Roszczka.

THE BROKER ACTION

[8] In a separate action, Mr. Roszczka has sued his insurance broker for $10
million in damages. The claim is pleaded predominantly in breach of contract. The
facts alleged in the Statement of Claim and the language Mr. Roszczka used may
also support a plea in professional negligence on the part of the broker. | am not

deciding this point but am assuming it for the purposes of this motion.

[9] The result of the broker’s alleged negligence or breach of contract is that
Mr. Roszczka was under insured for losses he sustained in his motor vehicle
accident. For example, Mr. Roszczka alleges that the broker did not recommend
to him that he purchase increased accident benefits coverage, or private insurance
to cover employment income or other losses that were not covered by income

replacement benefits available under the automobile policy.
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[10] Mr. Roszczka also claims that the broker failed to place adequate under
insured limits on the OPCF 44R Family Protection Endorsement which had limits

of only $2.3 million.

[11] The defendants in both actions filed Jury Notices, which plaintiff now

attacks.

FACTS

[12] The following are the salient facts:

15 August 2013 Motor vehicle accident occurs

16 July 2015 MVA statement of claim is issued

31 July 2015 Broker statement of claim is issued

28 August 2015 MVA defendant, Tiwari, serves and files a
Jury Notice

24 September 2015 Broker serves and files a Jury Notice

30 September 2015 State Farm its defence in the MVA action

1 October 2015 MVA defendant, Tiwari, files her defence

27 July 2016 MVA defendant, Tiwari, is examined for
discovery

27 & 28 July 2016 Mr. Roszczkas are discovered in the MVA
action

18 January 2017 Broker is examined for discovery in the
broker action

25 April 2017 Mr. Roszczkas is examined for discovery in
the broker action

17 December 2017 Miller, J., Orders Mr. Roszczkas to answer
outstanding under undertakings

28 May 2018 Plaintiffs set both actions down

13 December 2018 All parties participate in a private mediation




14 May 2019 Pretrial conference in both files before
Master Mills (as she then was)
20 of September 2019 | Second pretrial conference is held in both

actions before then RSJ Daley (as he then
was), who was case managing both actions.
He ordered that the trial would be held in
October 2021, subject to confirmation of a
specific date by the regional trial
coordinator. Daley J., also indicated that the
trial would not likely be held in Milton, but
likely in Kitchener.

26 February 2020

RSJ Daly issued an endorsement that a full,
in-court hearing must be conducted to
determine whether these two actions would
proceed together or be bifurcated. Trimble,
J is appointed to hear this motion.

17 March 2020

Courts move to restricted activity in
response to the Covid-19 pandemic.

25 March 2020

RS Daly fixes the trial date for 4 October
2021, and fixed the place of trial as
Kitchener. This was subject to Trimble J.’s
determination of motions to be brought on
case management issues. RSJ Daly warned
that the trial date was subject to a growing
backlog of criminal cases that may have to
be scheduled in priority to these actions, and
warned of the unknown impact of the
pandemic on the court’s ability to schedule
and hear cases. The parties, however, were
ordered to proceed as though the trial would
start on for October 2021.

18 August 2020

Trimble J fixes December 14 and December
15, 2020 to address motions regarding case
management issues. This was later
changed 18 March, 2020 has the issues to
be addressed reduced. These dates were
then moved to 8 and 12 February 2021
because of procedural issues.

August - December

The Roszczkas filed their Motion Records
and on 30 September 2020, their Factum.




2 February 2021 Trimble, J. was advised that the Defendants
delayed filing their Responding Records
because they were waiting for the C.A.
decision in Louis v Poitras which had been
released a week earlier. He was also
advised that Mr. Roszczkas’ motion to
bifurcated the trial was not be going ahead.
Hence, Trimble J held that the only issue to
be determined was Mr. Roszczkas’ motion
to strike the jury. All parties agreed.

[13]  Atthe outset of the motion, | reported to counsel about my discussions with
the Central West Region’s Regional Senior Justice on a number of issues that may
affect whether and when jury trials may be held in Milton or Central West Region,
including this trial. | advised the parties that no decision had been made with

respect to changing the date or location of the trial of these two actions.

1. The Milton Courthouse. The Milton Courthouse is now closed for
investigation into its mould and air quality issues. The RSJ advised that
the work on the Milton Courthouse was not likely to be complete by the
end of 2021. There was no confirmed availability of alternate, temporary
space in which to conduct trials in Milton. These two factors mean that
Milton’s needs will have to be addressed elsewhere in Central West

Region.

2. Criminal Cases. Criminal cases (because of Jordan,) and family cases
involving serious child issues will receive priority over civil cases. There
is a substantial backlog of criminal and serious child related family

actions. By way of example, in any given year Brampton carries an
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inventory of 18 to 20 homicides. Because of the effects of the Covid-19

pandemic, Brampton’s homicide inventory is over 40.

3. Kitchener is not Guaranteed. This matter is scheduled for a fixed date
beginning on 4 October 2021 to be tried by a jury in Kitchener. The RSJ
advised that Central South’s RSJ has not confirmed that we may use the
Kitchener courtroom. Presumably, his decision will depend on Central

South Region’s need for jury and other courtrooms.

4. Jury Selection. As yet there is no confirmed off-site, Covid-19 precaution

compliant facility for jury selection in Central West.

5. Suspension of Jury Trials. | referred counsel to the 17 March 2021
Notice to the Profession from the Chief Justice indicating that the earliest
date upon which jury trials could commence in Central West was
extended from the beginning of May to the beginning of June, 2021, and

may change depending on the pandemic situation.

PRELIMINARY OBJECTION

[14]  The Defendants objected to the Plaintiff filing a recent affidavit by a clerk
from Mr. Roszczka’s lawyer’s office attaching the October 5, 2018 statement of Mr.
Breakey, a witness who will testify about Mr. Roszczka’s work ethic and income,

among other things.

[15] | ruled that | would not receive the affidavit for two reasons. First, the
Defendants did not have the opportunity to cross-examine the affiant. Second, the
statement by Mr. Breakey, itself, is hearsay. Even if the Defendants had cross-

examined the affiant, they still could not have cross-examined Mr. Breakey.



BIFURCATION

[16] In their Notice of Motion and Factum, the Roszczkas raised the question
of bifurcating the trial. They submitted that the trial should determine liability in the
motor vehicle action first, then liability in the broker negligence claim, and finally
damages. The same court would hear all three parts of the trial. The Notice of

Motion and Factum, however, were filed in September, 2020.

[17] In Mr. Roszczka’s opening argument, Mr. Hayward advised that they
abandoned their argument on bifurcation because of the Court of Appeal’s decision
in Duggan v. Durham Region Non—Profit Housing Corporation, 2020 ONCA 788,
which held that Rule 6.1.01, having stated that the court could only order
bifurcation of a trial on consent of the parties, removed the court’s discretion to

bifurcate a trial absent consent of the parties.

[18] In delivering the Roszczka’s reply submissions, Mr. Hayward said
something that caused me to clarify whether the Roszczkas were abandoning their
request with respect to bifurcation. After caucusing with Mr. Hayward, Ms. Hillier
said that she did want the court to determine the question of the order in which
issues would be heard. She wanted clarity now as to how the trial would proceed,

procedurally, so that she could prepare for it appropriately.

[19] Defendants objected to this suggestion. They referred to my ruling of 2

February 2021 in which | ruled (based on the Plaintiffs’ advice) that the only motion
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that we would be proceeding on 18 March 2021 would be the motion to strike the

Jury Notices.

[20]  Accordingly, the question of the order in which issues will be determined
at the trial could not proceed on 18 March. Whether it proceeds on another day

can be addressed by Daley J.

STRIKING THE JURY NOTICE

[21]  All parties agreed that the advent of the Covid-19 pandemic constituted
unforeseen circumstances which had arisen since the trial record was filed, and

that leave should be granted to hear the motion to strike the Jury Notice.

THE POSITIONS OF THE PARTIES
1. Mr. Roszczkas

[22] The Roszczkas want the Jury Notices struck. More importantly, they want
to clarify how the trial would proceed. Preparing for a trial before a jury is different
than preparing for a trial without a jury. While there was no evidence to support

this proposition, | accept it as a general statement.

[23] With respect to the Jury Notices, the Roszczkas argued that the Jury
Notice should be struck on the basis of complexity. This is a complex trial no matter
how one looks at it. It arises from a collision between a motorcycle and an

automobile. Liability is hotly contested. There is conflicting evidence as to the
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colour of traffic lights. There are conflicting expert reports on the issue of who
caused the accident. Damages are complex. Mr. Roszczka broke many bones and
underwent several corrective surgeries. He suffered a brain injury and has suffered

from cognitive challenges and personality changes since the accident.

[24] The action against the broker makes the matter more complex. Even
though the broker agrees to be bound by the findings of the jury in the motor vehicle
accident trial, the Roszczkas argue that there is a possibility of inconsistent
findings of fact, most of which will remain unknown. For example, the jury will need
to make an award of damages for future and past loss of income. Unless the jury
gives full compensation to Mr. Roszczka, the parties will be left to speculate
whether the loss of income award was reduced. Was it because the jury concluded
that a) Mr. Roszczka retained some capacity to work notwithstanding his injuries,
b) because his business would have failed or underperformed, c) whether
economic conditions would have reduced his income in the future, or d) some

combination of these factors.

[25] Given this potential uncertainty with respect to what findings of fact might
underlie the jury’s award, it will be uncertain how to quantify damages in the broker
claim, for example, with respect to the claim that the broker ought to have
recommended insurance against loss of income or earning capacity, and how

those damages should be calculated.
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[26] The Plaintiffs also argue that the effects of the Covid-19 pandemic require
that the Jury Notices be struck. There is uncertainty about whether civil juries will
proceed in Central West Region in October 2021. This is a multi-faceted question.
Will there be Covid-19 safety compliant facilities in which the jury panel can
assemble and from which the jury can be selected? Will there be sufficient Covid-
19 safety precaution compliant courtrooms available so that the trial can proceed
in one courtroom and the jury can use another as their jury deliberation room?
Given the priority of criminal jury trials over civil jury trials, will civil jury trials be
available on 4 October? The Roszczkas argue that it is better to end this

uncertainty by striking the Jury Notices so that all parties can prepare for the trial.

2. The Defendants

[27]  All Defendants oppose striking the Jury Notices for largely the same
reasons. They urge the court to adopt the “wait-and-see”. There is no need to
address this issue now. There is no delay or prejudice to the Plaintiffs until 4
October, and only if the case is not called. The fixed date trial is seven months
away and it is speculative to say now that this jury trial cannot go ahead in October.
Further, to strike the jury now would be an unfair and prejudicial interference with

the Defendants’ significant right to have a jury.

[28] The Defendants, in addition, each stressed different issues. Ms. Tiwari

argued that the complexity of the case is something that should be weighed by the
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trial judge, at trial, perhaps after some evidence was adduced lead to substantiate

the complexity that is alleged.

[29] State Farm stressed that it may well be that civil jury trials, and specifically
this trial, will proceed by October. The court has stated its unequivocal desire to
return to jury trials as quickly as possible. Courtrooms around the Province have
been retrofitted with plexiglass screens and sanitization protocols have been put
in place. Vaccines are being administered with the target to have everyone in

Ontario vaccinated at least once by September.

[30] With respect to complexity, State Farm argued that the case is not as
complex as Mr. Roszczka submits. The deductibility of SABS paid from the
judgement is a question that the jury will not be called upon to decide. That is
reserved for the trial judge. Inconsistencies of finding of fact between the two jury

verdicts is dealt with by having the same jury decide both actions.

[31] The broker stressed that the prejudice to Mr. Roszczka arising from his

financial situation is not as bad as Mr. Roszczka claims.

THE LAW

[32] There was no real dispute among the parties about the law with respect to

striking a Jury Notice since the onset of the global Covid-19 pandemic.
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[33] The test to be applied by the Court on a motion to strike a Jury Notice is
as set out by the Court of Appeal in Cowles v. Balac, 2006 CanLlIl 34916 (ONCA),

at para. 30:

A party moving to strike a jury bears the onus of showing that there are features
in the legal or factual issues to be resolved, in the evidence, or in the conduct of
the trial which merit the discharge of the jury. In the end, a court must decide
whether the moving party has shown that justice to the parties will be better
served by the discharge of the jury.

[34] The right to a jury trial is a substantive one, of great importance, and a
party may be deprived of that right only for cogent and compelling reasons and/or
“‘just cause”. The right to a civil trial by jury, however, is not absolute (see: Belton
v. Spencer, 2020 ONCA 623, Girao v. Cunningham, 2020 ONCA 260). If the
circumstances warrant, a trial judge may dispense with the assistance of the jury

(see: Majcenic v. Natale, [1968] 1 O.R. 189 (C.A.).

[35] In Louis v. Poitras, 2021 ONCA 49, the Court of Appeal revisited the law
on striking a Jury Notice during and because of the Covid-19 pandemic. The Court
stressed that whether a Jury Notice should be struck is a decision made on a case
by cases basis and the judge hearing the motion to strike the Jury Notice is the
person best able to decide whether to strike a Jury Notice. He or she is most aware
of local conditions and most able to assess whether justice to the litigants would

be better served by the discharge of the jury (at para. 3 and 26 to 32).
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[36] The Defendants referred me to those cases decided since the onset of the
pandemic that adopted the “wait and see” approach traditionally adopted by the
courts since Balac.! The “wait and see” approach, generally, defers the decision
on striking the Jury Notice to the trial judge, thereby allowing the judge to have a
full appreciation of all of the factors necessary to determine whether justice

between the parties is better served by striking the Jury Notice.

[37] The Roszczkas referred me to those cases decided since the onset of the

pandemic where, based on local conditions, the court struck the Jury Notice.?

[38] All these cases reinforce the fact that a motion to strike a Jury Notice is
highly contextual. These cases are not binding but provide parallels or examples

for any judge considering a motion to strike a Jury Notice.

DISCUSSION AND RESULT

[39] | adopt a modified “wait and see” approach. In this respect, | am guided, in

part, by the approach taken by Baltman J., in Mohan v. Howard, 2021 ONSC 2064.

[40] This matter is set to begin on 4 October 2021. This is a fixed trial date and

was fixed before the onset of the pandemic. It is premature, now, to strike the Jury

1 MacDougall v Sisley, 2020 ONSC 6632, Saadi v Silva, 2020 ONSC 6700, Pietsch et al v Lyons, 2020
ONSC 7628, Jiang v. Toronto Transit Commission, 2020 ONSC 5727, MacLeod v Canadian Road
Management Company, 2018 ONSC 2186, Brook v. Karim, 2020 ONSC 7770, Belton v. Spencer, 2020
ONSC 5327, S.M. v. Longo, 2021 ONSC 1348, and Hazzard v. MacDonald, 12 March 2021, Wilson, J.)
2 Higashi v. Chiarot, 2020 ONSC 5523, Louis v. Poitras, 2020 ONSC 5301, Sauve v. Steele, 2021 ONSC
1557.
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Notice. Whether the trial will proceed on 4 October, and whether it can proceed
with a jury is at best, guesswork. The pandemic’s effect on Central West Region
changes rapidly. We do not know now, nor can we know now what the restrictions
imposed by public health officials will be on 4 October. We do not know whether
there will be trials in October 2021, and whether there will be Covid-19 protection
compliant facilities for the assembly of jury panels and selection of juries. We do

not know what court facilities will be available in which to hold the trials.

[41] The Roszczkas argue that with all this uncertainty, the best course is to

strike the Jury Notice now.

[42] | disagree for two reasons. First, the Defendants would pay the price of
that certainty of procedure by the termination of their important (although not
absolute) right to a jury. Second, striking the Jury Notice does not eliminate all the

uncertainty surrounding whether the trial of these will proceed on 4 October.

[43] | am also not persuaded that this trial is so complex that it cannot be tried
before a jury. Personal injury actions such as this MVA action are regularly tried
by juries, as are more complex actions such as medical malpractice cases. | am
not persuaded that the added burden of the broker action makes this action much

more complex.

[44] Further, if the same jury tries both cases (either at the same time or one

after the other), the risk of inconsistent findings is reduced, if not eliminated.
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Deductibility of SABS payments in the MVA or the broker actions is not a

complicating factor. It is a matter for the judge to decide, not the jury.

[45]

The actions should not be delayed. The accident occurred 8 years ago. If

the Plaintiffs’ evidence is accepted, the injuries and damages are substantial. The

trial will take at least 8 to 10 weeks to try, if all issues remain unsettled. The court

has committed considerable resources to case managing these two actions. The

parties have signaled their readiness for trial.

[46]

Based on the foregoing, | order as follows:

If the Court can accommodate a trial of these actions on 4 October
2021, with a jury, it shall proceed before a jury;

If the Court can accommodate a trial of these actions on 4 October
2021 before a judge, but, for any reason related to the Court’s inability
to conduct a jury trial at that time, the matter cannot proceed before a
jury, the Jury Notices are struck and the trial shall proceed before a
judge alone;

If the Court cannot accommodate a trial of these actions on 4 October
2021 either with or without a jury, then the actions will be set for the
earliest trial date convenient to the Court, to be fixed by the Trial
Coordinator, Daley J. in his capacity as case management judge, or
by the RSJ;

If the Court can accommodate the trial of these actions on that set
date, with a jury, it shall proceed with a jury; or

If the Court cannot accommodate the trial of these actions with a jury
on that set date the Jury Notice is struck, and the trial shall proceed
before a judge alone.
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COSTS

[47] Unless the parties agree as to costs, | shall decide who pays whom costs,
and in what amount based on written submissions. Submissions are limited to four
double-spaced, typewritten pages, excluding offers or Bills of Costs. The Plaintiffs’
costs submissions are to be served and filed by 4 pm, 20 April 2021, and the

Defendants by 4 pm, 4 May 2021. There will be no right of reply.

Trimble J.

Released: March 29, 2021
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