
IN THE MATTER OF AN ARBITRATION
HELD PURSUANT TO ONTARIO REGULATION 283 95

MADE UNDER THE INSURANCE ACT

BETWEEN

WENDY KAMSTRA and MICHAEL KAMSTRA

Insured Persons

and

ALLSTATE INSURANCE COMPANY OF CANADA

Insurer

and

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Insurer

DECISION

I INTRODUCTION

Wendy Kamstra and Michael Kamstra hereinafter sometimes referred to as the Insured

Persons were injured in a motor vehicle accident that took place on November 26 1995

Michael Kamstra is an infant Apparently he sustained multiple injuries including a head injury

Wendy Kamstra applied for statutory accident benefits payableunder Ontario Regulation 776 93

from Allstate Insurance Company of Canada hereinafter referred to as Allstate To date

Allstate has been paying statutory accident benefits
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The Statutory Accident Benefits Schedule Accidents on or after January 1 1994 is Ontario

Regulation 776 93 hereinafter referred to as the Schedule

Allstate gave notice to State Farm Mutual Automobile Insurance Company hereinafter referred

to as State Farm and to the Insured Persons that Allstate claims that State Farm is required to

pay the statutory accident benefits The Insured Persons did not object to the proposed transfer

of the claim for statutory accident benefits to State Farm

As Allstate and State Farm could not agree as to which insurer is required to pay benefits Ontario

Regulation 283 95 made under the Insurance Act provides that the dispute shall be resolved

through an Arbitration under the Arbitration Act 1991 As there was no Arbitration Agreementthe

Arbitration Act 1991 applies to this Arbitration

ISSUES

The following issues are to be determined in this Arbitration

1 Which insurance company Allstate or State Farm is responsible

for paying any statutory accident benefits to which Wendy Kamstra

may be entitled

2 Which insurance company Allstate or State Farm is responsiblefor

paying any statutory accident benefits to which Michael Kamstra

may be entitles

RESULT

1 State Farm is the insurance company which is responsible for
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paying any statutory accident benefits to which Wendy Kamstra

may be entitled

2 State Farm is the insurance company which is responsible for

paying any statutory accident benefits to which Michael Kamstra

may be entitled

IV HEARING

The Hearing was held in Toronto Ontario on August 19 and 20 1996 before me J Jay

Rudolph arbitrator

Present at the Hearing
1 Allstates Representative Joanna Chadwick

2 State Farms Representative Eric K Grossman

Witnesses

1 Ms Pauline Taylor

2 Ms Sheila England

3 Ms Wendy Kamstra

4 Mr Jim Clark

Exhibits

Exhibit No 1 which was filed on consent was a brief containing the following documents

1 Copy of Statement of Wendy Kamstra dated January 4 1996 6

pages

2 Copy of the Order of the Honourable Mr Justice E Sheppard dated

March 2 1995 in Action No 63013 95

3 Copy of Motor Vehicle Accident Report
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4 Information from the Ministry of Transportation records for plate no

817 WMY

5 Allstate policy document including

a Allstate Customer Service Request

b Computer Printout regarding Pauline Taylor

c Allstate policy effective October 6 1995 3 pages

6 State Farm Certificate of Automobile Insurance issued to James

Kamstra effective November 17 1995 3 pages

7 Notice to Applicant of Dispute between Insurers

It should be noted that although Ron Strike counsel for Wendy Kamstra and Pauline Taylor

was present at the Arbitration he did not participate in the Arbitration and in particular did not

examine or cross examine witnesses or make any submissions I state this so that the Record

is clear in the event that there is a subsequent proceeding in the future between either or both

Ms Kamstra and Ms Taylor and Allstate

V THE FACTS

a Evidence of Pauline Taylor

Mrs Taylor is the mother of Wendy Kamstra She testified that on the day of the

accident Wendy Kamstra and James Kamstra were separated On the day of the

accident she and Wendy Kamstra were partners in a business that was registered

as Maplewood Marketing
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Mrs Taylortestified that Wendy Kamstra purchased from her own money the 1984

Plymouth Reliant automobile hereinafter sometimes referred to as the vehicle

that was involved in the accident She says that Wendy Kamstra owned this

vehicle Notwithstanding that the vehicle was owned by Wendy Kamstra

ownership of the vehicle was placed in Ms Taylors name Ms Taylor stated that

the reason for doing so was that Ms Kamstra was separated and she was going

through a bankruptcy proceeding Ln addition Ms Kamstra wanted to keep the

vehicle out of her name because another vehicle that was previouslyowned by Ms

Kamstra was towed away by a creditor of Wendy Kamstra based on information

provided to the creditor by James Kamstra

Ms Taylor stated that the vehicle was insured by Allstate She stated that she

called Mr Bob White at the Allstate agency and told him that she wanted to insure

the vehicle She says that she told Mr White that Ms Kamstra had bought the

vehicle and that Ms Taylor wanted to have the vehicle added to Ms Taylors

policy She says that she specifically told Mr White that Ms Kamstra had bought

the vehicle and that Ms Kamstra did not live in the same location as Ms Taylor

Mr White apparently wanted to get the vehicle identification number After this

initial conversation Ms Taylor said that she met Mr White in person and provided

him with the vehicle ownership which was in her name She said that during one

of her conversations with Mr White he asked Ms Taylor who would be the

principal driver of the vehicle and Ms Taylor responded that the principal driver

would be Ms Kamstra Ms Taylor testified that she had two other cars insured

under this policy at the time apart from the 1984 Plymouth Reliant automobile that

was being added to her policy

Ms Taylor stated that before adding Ms Kamstras vehicle to her policy Ms

Taylors expectationswere that Allstate would have to respond to any claim
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Ms Taylor stated that the 1984 Plymouth Reliant was used the majorityof time for

Wendy Kamstras personal use but Ms Kamstra also used the vehicle on

company business

On cross examination by counsel for Allstate Ms Tayloracknowledgedthat at the

time of the accident James Kamstra was paying 400 00 per month to Wendy

Kamstra for child support

I find as a fact that Ms Taylor insured the 1984 Plymouth Reliant under her policy

of insurance with Allstate I do not accept however that Ms Taylor advised the

Allstate agent that Wendy Kamstra was the owner of the vehicle I find as a fact

that she advised the Allstate agent that Wendy Kamstra would be the principal

b Evidence of Sheila England

Ms England testified that she has been employedas an Allstate agent since 1985

She stated that she is the person who added the 1984 Plymouth Reliant to the

policy issued to Ms Taylor

Ms England acknowledgedthat Pauline Taylor was Bob tes client She shares

an office with Mr White and they would assist each other from time to time She

acknowledgedthat she has no independentrecollection ofthe transactions in issue

other than the information contained in the documents filed as part of Exhibit 1 Ms

Englands evidence differed somewhat from the evidence of Ms Taylor Ms

England testified that she added the 1984 Plymouth Reliant to Ms Taylor policy on

December 22 1994 However Allstates records indicate that it was advised that

the owner of the 1984 Plymouth Reliant was Pauline Taylor Ms England stated

that when Allstate adds a vehicle to a policy Allstate always checks whether the
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registered owner is the same as the named insured

Ms England testified that on February 24 1995 Ms England was contacted by

Ms Taylor and as a result Wendy Kamstra was added as the principal driver of the

vehicle I note from the original document entitled Ontario Only Auto Customer

Service Request that the year 1995 is not legible

Ms England testified that a premiumwas charged by Allstate based upon Wendy

Kamstra being the principal driver and this premiumwould have included coverage

for statutory accident benefits Ms England was quite certain that she was

involved in the two transactions namely the addition of the Plymouth Reliant to the

insurance policy on December 22 1994 and the addition of Wendy Kamstra as the

principaldriver on February24 1995 She stated that Mr White was off sick at the

time of these transactions and that he was off work for approximately5 months and

returned to work in or about April 1995 She never made any inquiries of Bob

White as to what involvement if any he had with these transactions

In any event the evidence is clear that at the time of the accident Wendy Kamstra

was insured as a principal driver of the 1984 Plymouth Reliant under the policy

issued to Pauline Taylor

c Evidence of Wendy Kamstra

Ms Kamstra was born on October 29 1965 She was married to James Kamstra

on April 6 1991 She is presently separated from Mr Kamstra She and Mr

Kamstra have been separatedsince June 12 1993 There is no formal separation

agreement She is not yet divorced from Mr Kamstra
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Ms Kamstra confirmed that by Order of the Honourable Mr Justice John E

Sheppard made on March 2 1995 Mr Justice Sheppard ordered inter alia that

James Rob Kamstra shall pay child support to Ms Kamstra each month in the

amount of 400 for the child of the marriage Michael James Kamstra who was

born on April 17 1992 A copy of the Order of Mr Justice Sheppard was filed as

part of Exhibit 1

At the time of the accident Ms Kamstra was operatingthe 1984 Plymouth Reliant

She said that she had purchased this car with her own money in November or

December 1994 She needed the car for her personal and business use She

had previously owned a car which car was towed awayby a bill collector who was

told where the car was by James Kamstra

Ms Kamstra stated that she paid 200 for the 1984 Plymouth Reliant Ms

Kamstra stated that at the time that the 1984 Plymouth Reliant was added to the

Allstate policy MaplewoodMarketing was her mothers business and she was not

a partner in the business at that time

The 1984 Plymouth Reliant was registered in her mothers name She said that the

vehicle was registered in her mothers name because she did not want her

husband to have this car towed away Her mother was agreeable to having the

ownership of the vehicle in her mothers name She asked her mother to arrange

insurance on the vehicle Her mother arranged the insurance Ms Kamstra stated

that she was present when her mother spoke to someone at the Allstate agency

She does not know who her mother spoke to Ms Kamstra stated that her mother

advised the Allstate agency that Ms Kamstra would be driving the car during the

course ofthis conversation Ms Kamstra said that she overheard her mother telling

the Allstate agent that Ms Kamstra was the owner of the vehicle and her mother
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confirmed that the vehicle could be insured under her mothers policy of insurance

Ms Kamstra recalls this conversation taking place in November or December

1994

Ms Kamstra said that she occasionally drove her mother to the Allstate office so

her mother could drop off payments She said that Bob White knew that the

vehicle was owned by Ms Kamstra and that she was the driver of it

Following the motor vehicle accident an applicationfor Accident Benefit Coverage

was submitted to Allstate on her behalf by her counsel Ron Strike

She testified that she had very little contact with James Kamstra leading up to the

accident She said that she had never driven Mr Kamstras car because it had a

standard transmission She said that her expectations were that she would be

covered under the Allstate policy of insurance if she was injured

On cross examination by counsel for Allstate Ms Kamstra stated that she is not

divorced and no divorce judgment has been obtained She stated that she was

principally responsible for Michael Kamstra before and after the accident

She stated that she was a partner in MaplewoodMarketing by the time the accident

happened She said that if she had errands to do for Maplewood Marketing she

would use her vehicle to complete these errands

d Evidence of Jim Clark

Mr Clark has been an adjusterwith State Farm Insurance for over six years At the

time of the accident James Kamstra was insured under a standard automobile
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policy issued to him by State Farm which insured a 1979 Chevrolet C10 ton pick

up truck Wendy Kamstra was not listed on this policy No premiumwas charged

for Wendy Kamstra with respect to this policy

On cross examination by counsel for Allstate Mr Clark stated that he is aware that

State Farm may be exposed to claims of dependents for accident benefits He

also said that he is aware that State Farm may be exposed to claims of spouses

for accident benefits He stated that the premium charged to James Kamstra

contemplatesclaims for accident benefits being advanced by the dependents and

the spouse of the named insured

VI THE LEGISLATION AND REGULATION

Part VI of the Insurance Act governs automobile insurance Section 268 of the Insurance Act sets

out the Rules for determining which insurer is liable to pay statutory accident benefits Section

268 provides in part

268 1 Every contract evidenced by a motor vehicle liability policy including every such

contract in force when the StatutoryAccident Benefits Schedule is made or amended shall

be deemed to provide for the statutory accident benefits set out in the Schedule and any

amendments to the Schedule subject to the terms conditions provisions exclusions and

limits set out in that Schedule

1 1 The benefits set out in the StatutoryAccident Benefits Schedule shall in respect

of incidents involving the use or operation on or after the day section 267 1 comes into

force of an automobile include benefits of the following kinds
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1 Income replacement benefits education disability benefits

caregiver benefits and other disability benefits

2 Loss of earning capacity benefits

3 Supplementary medical benefits

4 Rehabilitation benefits

5 Attendant care benefits

6 Death benefits

7 Funeral benefits

8 Other benefits to compensate for pecuniary losses

2 The following rules apply for determiningwho is liable to pay statutory accident benefits

1 In respect of an occupant of an automobile

the occupant has recourse against the insurer of an automobile in

respect of which the occupant is an insured

if recovery is unavailable under subparagraph the occupant has

recourse against the insurer of the automobile in which he or she

was an occupant

if recovery is unavailable under subparagraph i or ii the occupant

has recourse against the insurer of any other automobile involved

in the incident from which the entitlement to no fault benefits arose

iv if recovery is unavailable under subparagraph i ii or iii the occupant

has recourse against the Motor Vehicle Accident Claims Fund

2 In respect of non occupants

the non occupanthas recourse againstthe insurer of an automobile

in respect of which the non occupant is an insured

if recovery is unavailable under subparagraph i the non occupant
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has recourse against the insurer of the automobile that struck the

non occupant

if recovery is unavailable under subparagraph i or ii the non

occupant has recourse against the insurer of any automobile

involved in the incident from which the entitlement to no fault

benefits arose

iv if recovery is unavailable under subparagraph i ii or iii the non

occupant has recourse against the Motor Vehicle Accident Claims

Fund

3 An insurer against whom a person has recourse for the payment of statutory accident

benefits is liable to pay the benefits

4 If under subparagraph i or iii of paragraph I or subparagraph i or iii of paragraph 2 of

subsection 2 a person has recourse against more than one insurer for the paymentof statutory

accident benefits the person in his or her absolute discretion may decide the insurer from which

he or she will claim the benefits

5 Despite subsection 4 if a person is a named insured under a contract evidenced by a

motor vehicle liabilitypolicy orthe person is the spouse or a dependent as defined in the Statutory

Accident Benefits Schedule of a named insured the person shall claim statutoryaccident benefits

against the insurer under that policy

5 1 Subject to subsection 5 2 if there is more than one insurer against which a person may

claim benefits under subsection 5 the person in his or her discretion may decide the insurer

from which he or she will claim the benefits

5 2 If there is more than one insurer against which a person may claim benefits under
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subsection 5 and the person was at the time of the accident an occupant of an automobile in

respect of which the person is the named insured or the spouse or a dependent of the named

insured the person shall claim statutory accident benefits against the insurer of the automobile

in which the person was an occupant

6 The insurance mentioned in subsection 1 is excess insurance to any other

insurance not being automobile insurance of the same type indemnifying the injured person or in

respect of a deceased person for the expenses

7 The insurance mentioned in subsection 1 is excess insurance to any other insurance

indemnifying the injured person or in respect of a deceased person for the expenses

8 Where the Statutory Accident Benefits Schedule provides that the insurer will pay a

particularstatutory accident benefit pending resolution of any dispute between the insurer and an

insured the insurer will pay the benefit until the dispute is resolved S O 1993 c 10 ss 1 and

26

Section 1 of the Schedule defines insured person and spouse as follows

insured person in respect of a particular motor vehicle liability policy means

a the named insured person any person specified in the policy as a driver of the

insured automobile the spouse of the named insured and any dependent of the

named insured or spouse if the named insured specified driver spouse or

dependent

1 is involved in an accident in or outside of Ontario that

involves the insured automobile or another automobile or
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is not involved in an accident but suffers psychological or

mental injury as a result of an accident in or outside of

Ontario that results in a physical injury to his or her

spouse child grandchild parent grandparent brother

sister dependent or spouses dependent

b in respect of accidents in Ontario a person who is involved in an accident

involving the insured automobile or

c in respect of accidents outside Ontario a person who is an occupant of the

insured automobile and who is a resident of Ontario or was a resident of

Ontario at some point during the sixty days before the accident

spouse means either of a man and a woman who

a are married to each other

b have together entered into a marriage that is voidable or void in good

faith on the part of the person asserting a right under this Regulation or

c have lived together in a conjugal relationship outside marriage at some

point during the previous year and have lived together in a conjugal

relationship outside marriage

i continuously for a period of at least one year or

ii in a relationship of some permanence if they are the

natural or adoptive parents of a child or have
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demonstrated a settled intention to treat a child as a child

of their family

Section 4 of the Schedule provides as follows

4 For the purpose of this Regulation a person is a dependent of another person if

the person is principallydependentfor financial support or care on the other person

or the other persons spouse

Section 224 1 of the Insurance Act defines insured and spouse as follows

224 1 In this Part

insured means a person insured by a contract whether named or not and includes

every person who is entitled to no fault benefits under the contract whether or not

described therein as an insured person

if spouse means either of a man and a woman who

a are married to each other

b have together in good faith entered into a marriage or

c are not married to each other and have cohabited continuously for a period of

not less than three years or have cohabited in a relationship of some

permanence if they are the natural or adoptive parents of a child
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Section 270 of the Insurance Act provides

270 Any person insured by but not named in a contract to which Section 265 or 268

applies may recover under the contract in the same manner and to the same

extent as if named therein as the insured and for that purpose shall be deemed

to be a party to the contract and to have given consideration therefor

Section 91 4 of the Schedule provides

91 4 Subject to subsection 7 if an insured automobile is made available for the

regular use of an individual who is living and ordinarily present in Ontario by a

corporation unincorporated association partnership sole proprietorshipor

other entity or if an insured automobile is rented for a period of more than 30

days to an individual who is living and ordinarily present in Ontario the

individual shall be deemed to be the named insured under the policy insuring

the automobile for the purpose of payment of the statutory accident benefits set

out in this Regulation

VII ANALYSIS

Counsel for Allstate submitted that at the time of the accident Wendy Kamstra was the spouse

of James Kamstra and that James Kamstra was the named insured under the State Farm

policy In her submission Michael Kamstra was a dependent of both Wendy Kamstra and

James Kamstra at the time of the accident She stated that although Wendy Kamstra was an

insured under the Allstate policy by virtue of being a listed principal driver under that policy

Wendy Kamstra was not a named insured under the Allstate policy It was her contention that
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both factually and legally Section 91 4 of the Schedule should not be interpreted by me to

mean that Wendy Kamstra was a named insured under the Allstate policy

Accordingly counsel for Allstate relies upon S 268 5 of the Insurance Act and submitted that

if a person is a named insured spouse or a dependent of a named insured the person must

claim statutory accident benefits against the insurer under that policy In the circumstances of

this case counsel for Allstate submitted that Wendy Kamstra and Michael Kamstra must claim

statutory accident benefits under the policy issued by State Farm to James Kamstra

Counsel for State Farm relies upon Section 268 5 2 of the Insurance Act He submitted that if

r accept the evidence of Pauline Taylor Allstate erred in not issuing the policy of insurance to

Wendy Kamstra as a named insured and it cannot now rely on that error to deny coverage

Accordingly counsel for State Farm urged me to find that Wendy Kamstra was a named

insured under the Allstate policy Alternatively he relies upon Section 91 4 of the Schedule

and submitted that Wendy Kamstra is deemed to be a named insured under the Allstate policy

Counsel for State Farm also submitted that Wendy Kamstra was not a spouse of James

Kamstra at the time of the accident He also submitted that I should rely upon the reasonable

expectations of Wendy Kamstra and Pauline Taylor and thereby come to the conclusion that

Wendy Kamstra is covered under the Allstate policy

Question 1 Was Wendy Kamstra the spouse of James Kamstra on the date of the

accident

The definitions of spouse as contained in the Schedule and the Insurance Act are set out

above I note that the definitions are not identical Fortunately the differences in the

definitions are not relevant in this case as clause a in each definition is identical
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Blacks Law Dictionary defines marriage as the legal status condition or relation of one

man and one woman united in law for life or until divorced

I find that under the definition of spouse contained in Section 224 1 of the Insurance Act and

in Section 1 of the Schedule a couple that are married to each other continue to be spouses

of each other until a divorce judgment has been obtained or until death The fact that the

couple are separated at the time of an accident does not affect their legal status as spouses

as defined in the Insurance Act and the Schedule

In support of this conclusion I rely on the dicta in McLean and Wellington O I C

A 006649 February 20 1995 where arbitrator Mackintosh states at page 14

The termination of the status of married spouse occurs on death or a final
decree of divorce

Support for this conclusion can also be found in the case of Macartney v Dominion of Canada

unreported 1994 O J No 1976 Sills J August 25 1994 Ont Ct Gen Div at page 5

where it states

Shirley remained a spouse of Gordon notwithstanding the Minutes of Settlement
which contemplated a divorce not yet granted as at the time of the accident on June
21 1993

Accordingly since Wendy Kamstra and James Kamstra were married to each other at the time

of the accident and had not yet become divorced by the time the accident happened Wendy

Kamstra was James Kamstras spouse on November 26 1995

Question 2 Was Michael Kamstra a dependent of James Kamstra as at the date of

the accident
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The definition of dependent which is contained at Section 4 of the Schedule is set out above

The evidence is clear in this case that Michael Kamstra was dependent for financial support on

each of his parents Whether Michael was principally dependent for financial support on

James Kamstra is immaterial because if he was not principally dependent on James Kamstra

he was certainly principally dependent on Wendy Kamstra who as I stated above was the

spouse of James Kamstra In coming to this conclusion I rely on the cases of Macartney v

Dominion of Canada unreported 1994 O J No 1976 Sills J August 25 1994 Ont Ct

Gen Div Robinson and Zurich Insurance O I C A 007196 October 12 1994 and

Osbourne and Allstate Insurance 0 I C A 009110 March 6 1995

In the Macartney case Justice Sills states at para 22

Similarly in this case the deceased person had legal obligations towards all
three of the children as at the date of the accident notwithstanding the de facto

support by their mother the nominal provisions for support in the Minutes of
Settlement and the exclusion of the child Jade from the Minutes of Settlement
In any event at the time of the accident all three children were principally
dependent upon Shirley who was at the time of the accident still Gordons

spouse

Accordingly I am completely satisfied that Michael Kamstra was a dependent of James

Kamstra at the time of the accident

Question 3 Who is the named insured under the State Fam Policy and under the

Allstate policy

It is not in dispute that James Kamstra is the named insured under the State Farm policy
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Pauline Taylor is clearly the named insured under the Allstate policy Counsel for Allstate

submitted that Wendy Kamstra is an insured by virtue of the definition of insured person in

Section 1 of the Schedule under both the Allstate policy and the State Farm policy Counsel

for Allstate submitted that Wendy Kamstra is an insured person under the Allstate policy by

virtue of her being a person specified in the policy as the principal driver of the 1984 Plymouth

Reliant She is also an insured person under the State Farm policy by virtue of her being the

spouse of the named insured under that policy Counsel for Allstate submitted that Wendy

Kamstra is not a named insured under either policy

Counsel for State Farm submitted that if I accept the evidence of Pauline Taylor Allstate erred

in not issuing the policy of insurance to Wendy Kamstra as a named insured and it cannot now

rely on that error to deny coverage Although I accept that Wendy Kamstra was the de facto

owner of the vehicle I reiterate that I do not accept Pauline Taylors evidence that she advised

the Allstate agent that Wendy Kamstra was the owner of the vehicle It follows that I do not

find as a fact that Allstate made an error in not identifying Wendy Kamstra as a named insured

under the Allstate policy

Named insured is not defined in the Insurance Act or in the Schedule Counsel for State

Farm submitted that named insured means someone named in the policy as a person

insured under the policy He also relied upon Section 270 of the Insurance Act and submitted

that it is open for me to conclude that Wendy Kamstra is a named insured under the Allstate

policy

In Portch and Markel Insurance Company of Canada O I C A 007701 March 20 1995

arbitrator Draper reviewed the cases of Cattrysse and The Westminster Mutual Fire Insurance

Company O I C A 001618 June 21 1993 Sittler and Canadian General Insurance Company

O I C A 000951 December 3 1993 and Axa Home Insurance Company v Western

Assurance Company 1994 I L R 1 3033 21 C C L I 2d 120 Ontario Court Gen Div
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In Portch Arbitrator Draper states at pages 19 20

In my opinion however named insured has a specific meaning in the Insurance Act

Although it is not defined it is used consistently to mean the person or entity in whose

name the policy is issued

In Cattrysse and The Westminster Mutual Fire Insurance Company O I C A 001618 June 21

1993 arbitrator Palmer states at page 23

In this case I have stated my view that a person insured by a contract whether named

or not and any person insured by but not named in a contract in sections 224 and
270 of the Act includes a person shown as the principal driver on the policy

I agree with these statements In this case James Kamstra is the named insured under the

State Farm policy and Pauline Taylor is the named insured under the Allstate policy Although

Wendy Kamstra is an insured under both policies she is not the named insured under either

policy

Question 4 Does Section 91 4 of the Schedule extend the group of named

insureds to include Wendy Kamstra under the Allstate policy

Section 91 4 of the Schedule is set out above

Counsel for State Farm urged me to find that Section 91 4 of the Schedule applies to the

circumstances of this case such that I should find that Wendy Kamstra is deemed to be the

named insured under the Allstate policy Counsel for State Farm submitted that as Section

91 4 of the Schedule deems Wendy Kamstra to be a named insured under the Allstate policy

Allstate is responsible for paying statutory accident benefits to Wendy Kamstra and Michael

Kamstra by virtue of Section 268 5 2 of the Act
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Based upon the facts in this case that the vehicle was beneficially owned by Wendy Kamstra

but legally owned and registered by Pauline Taylor I do not find that Section 91 4 is

applicable to the facts of this case Specifically I do not find that the vehicle was made

available for the regular use of Wendy Kamstra by a corporation unincorporated association

partnership sole proprietorshipor other entity In this case the evidence is that on occasion

Wendy Kamstra used the vehicle which was beneficially owned by her to run errands for the

partnership known as Maplewood Marketing which at the time of the accident was a

partnership between Wendy Kamstra and Pauline Taylor

As I have found that the opening wording of Section 91 4 of the Schedule does not apply to

the facts of this case it is unnecessary for me to determine the legal effect of Section 91 4

However since a considerable amount of time was directed to this issue I shall deal with it

All of the caselaw to which I was referred dealt with the interpretationof Section 3 1 of Ontario

Regulation 672 Prior to January 1 1994 Ontario Regulation 672 was called the No Fault

Benefits Schedule Section 3 1 of the No Fault Benefit Schedule reads

3 1 If the insured automobile is made available for the regular use of an individual
whether or not a resident of Ontario by a corporation unincorporatedassociation

partnership sole proprietorshipor other entity or is rented to an individual who is

a resident of Ontario this Schedule applies to the individual and his or her spouse
and their dependents as if the individual were a named insured

From a review of the caselaw it is recognized that the introduction of no fault insurance benefits

by Ontario Regulation 672 introduced a fundamental change in insurance coverage As stated

by arbitrator Seife in Movahedi and State Farm Mutual Automobile Insurance Company 0 I C A

006901 June 13 1995 at page 16

Traditionallyautomobile insurance policies followed the insured vehicle and indemnified
the owner of the vehicle against liability arising out of the use or operation of the vehicle
The principle behind the statutory accident benefits scheme is that the coverage follows
the insured person who looks first to his or her own insurance company whether or not his

or her vehicle is the one involved in the accident
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Put another way as a general rule coverage follows the person not the vehicle

In Portch and Market Insurance Companyof Canada O I C A 007701 March 20 1995 arbitrator

Draper states at page 21

In my opinion section 3 1 creates a category of as if a named insured for purposes of
entitlement to accident benefits It does not follow however that it also extends the

meaning of named insured in section 268 5 of the Act

The Portch case is fairly representativeof a Line of cases that do not find that Section 3 1 of the

No Fault Benefits Schedule extends the definition of named insured for the purposes of

determining priority disputes under Section 268 5 of the Insurance Act See also for example

Movahedi and State Farm Mutual Automobile Insurance Company O I C A 006901 June 13

1995 Cattryse and The Westminster Mutual Fire Insurance Company O I C A 001618 June 21

1993 Axa Home Insurance Company v Western Assurance Company 1994 I L R 1 3033 Ont

Crt Gen Div Boatend and Coachman Insurance Company O L C A 009580 January 3 1996

A different interpretationto Section 3 1 of the No Fault Benefits Schedule was made in Sittler and

Canadian General Insurance Company O I C A 000951 December 3 1993 In that case

arbitrator Makepeace states at page 12

I find that subsection 3 1 of the Schedule creates a new class of insureds who are as if

a named insured The provision gives these individuals the same rights as a named
insured for purposes of no fault benefits These rights include the right under subsection
268 5 of the Act to elect from which insurer to claim benefits if the insured person is
named or as if named under more than one policy

In this case it is not necessary for me to decide which interpretation of Section 3 1 of the

No Fault Benefits Schedule I prefer The cases interpreting Section 3 1 of the No Fault

Benefits Schedule were referred to me to assist me in interpreting Section 91 4 of the Schedule

However helpful the cases that interpret Section 3 1 of the No Fault Benefits Schedule might be

it must be noted that the wording of Section 91 4 of the Schedule is significantly different than

the wording of Section 3 1 Whereas the concluding words of Section 3 1 state that this
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Schedule applies to the individual and his or her spouse and their dependentsas if the individual

were a named insured the concluding words of Section 91 4 of the Schedule state that the

individual shall be deemed to be the named insured under the policy insuring the automobile for

the purpose of payment of the statutory accident benefits set out in this Regulation

I must assume that the change in wording was intentional I must also assume that the drafters

of the Schedule were aware of the cases interpreting Section 3 1 of the No Fault Benefits

Schedule As indicated above no cases were provided to me interpreting Section 91 4 of the

Schedule

Had the facts of this case been such that Section 91 4 was applicable I would have interpreted

Section 91 4 to mean that the individual shall be deemed to be the named insured for purposes

of determiningwho is liable to pay statutory accident benefits under Section 268 of the Insurance

Act I would have come to this conclusion because in my opinion the wording of Section 91 4

of the Schedule was intended to redress some of the anomalous results whereby the insurer

which assessed the risk cannot be looked to for payment of accident benefits Some of these

anomalous results are noted in a number of cases including Portch supra at page 21 Movahedi

supra at pages 15 16 Crosbie supra at page It and Addai Adyekum and Coachman Insurance

Company O I C A 009690 October 13 1995 at page 15

Accordingly based on the facts of this case Section 91 4 of the Schedule is not applicableand

therefore Section 91 4 cannot extend the group of named insureds to include Wendy Kamstra

under the Allstate policy

In the course of argument counsel for State Farm also submitted that I should use the definition

of insured in Section 224 1 of the Act and the wording of Section 270 of the Act to find that

Wendy Kamstra was a named insured under the Allstate policy

In Crosbie and Co Operators General Insurance Company 0 I C A 009908 October 16
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1995 arbitrator Blackman stated at page 8

I find however that these provisions Sections 224 1 and 270 of the Act do not

expand the meaning of named insured under Section 268 5 of the Aq Section
224 1 expands the meaning of the word insured not named insured to

specificallyencompass the Schedule definition of that word I find that the purpose
of that section and section 270 is to provideequalityof entitlement and equality
in the right to recovery by insured persons whether named as policyholders
under the policy and therefore a party to the contract with the Insurer or not
named and therefore not being a party

A similar interpretation was reached in Boetand and Coachman Insurance Company O I C A

009580 January 3 1996 At page 11 of that decision Arbitrator Bayefsky states

In this regard I agree with the view that sections 224 and 270 of the Act do not

expand the term named insured for the purpose of section 268 As argued by Mr

Luxenberg and as stated in Crosbie sections 224 1 and 270 were designed
specifically to circumvent the rules governing privity of contract thereby enabling
unnamed insureds to seek redress from insurers as if parties to a contract In my
view the legislationwas not designed to integratethe treatment of insureds for the

purposes of both the Schedule and the priority rules of the Act

I agree with these statements In my opinion the wording of Section 224 1 and Section 270 of

the Act cannot be interpreted to mean that Wendy Kamstra was a named insured under the

Allstate policy

Question 5 Does the doctrine of reasonable expectationsapply to this case

Counsel for State Farm submitted that the doctrine of reasonable expectationsshould be applied

by me in the circumstances of this case Counsel for State Farm submitted that the evidence is

clear that both Pauline Taylor and Wendy Kamstra expected that the Allstate policy would cover

Ms Kamstra and Michael Kamstra for statutory accident benefits in the event that either of them

was involved in a motor vehicle accident
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Counsel for State Farm relied upon Consolidated Bathurst Export Limited v Mutual Boiler

Machinery Insurance Co 1979 112 D L R 3d 49 S C C at pages 58 59 Counsel for State

Farm also relied upon the cases of Wigle et al v Allstate Insurance Co 1984 49 O R 2d 101

C A at pages 116 118 and Collins et al v Wright et al 1988 31 C C L I 19 Ont Supreme

Court at page 27

In Wigle Mr Justice Cory as he then was states at page 116

The American courts have adopted a policy with regard to the interpretationof standard
forms of insurance contract known as the reasonable expectations doctrine Following
this doctrine courts have consistentlyaccepted the argumentthat they should honour the
reasonable expectationsof an insured in situations where the policy is ambiguousdespite
the presence of policy provisions which would appear to negate coverage

In my opinion the doctrine of reasonable expectations is not applicable in this case The

doctrine only applies where there is a dispute involving the interpretation of an insurance

contract between an insurer and its insured The doctrine does not apply where there is a dispute

between two insurers which is the situation in this case

Question 6 Which of the State Farm or Allstate policy is primary to respond to claims

Wendy Kamstra for statutory accident benefits

Section 88 2 of the Schedule states that benefits payable under this Regulation in respect of an

insured person shall be paid by the insurer who is liable to pay under Section 268 2 of the Act

Therefore Section 268 2 sets out the priority hierarchy in determiningwhich insurer is liable for

the payment of statutory accident benefits

It is not in dispute that Wendy Kamstra was an occupant of an automobile at the time of this

accident Under Section 268 2 1 i the occupant of an automobile has recourse against the

insurer of an automobile in respect of which the occupant is an insured I have already found that

Wendy Kamstra is an insured person under both the Allstate policy and the State Farm policy

Section 268 4 of the Act provides that if an occupant has recourse against more than one insurer
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for the payment of statutory accident benefits the person has the absolute discretion to decide

from which insurer he or she will claim the benefits However Section 268 5 of the Act limits the

exercise of this discretion if the occupant is a named insured or the spouse or a dependent of

a named insured In that event the person shall claim statutory accident benefits against the

insurer under that policy

Accordingly althoughWendy Kamstra is an insured under the Allstate policy as she is the spouse

of a named insured under the State Farm policy I find that by virtue of Section 268 5 of the Act

State Farm is responsible for paying any statutory accident benefits to which Ms Kamstra may

be entitled

Question 7 Which of the State Farm orAllstate policy is primaryto respond to the claims

of Michael Kamstra for statutory accident benefits

A similar analysis is applicable in determining which insurer is responsible to pay Michael

Kamstras claims for statutory accident benefits It is not in dispute that Michael Kamstra was an

occupant of an automobile at the time of the accident Under Section 268 2 1 i the occupant of

an automobile has recourse against the insurer of an automobile in respect of which the occupant

is an insured Under Section 268 2 1 ii if recovery is unavailable under subparagraph i the

occupant has recourse against the insurer of the automobile in which he or she was an occupant

Up until now Allstate has been paying Michael Kamstras statutory accident benefits by virtue of

Section 268 2 1 ii of the Act

Although I have found that Michael Kamstra is a dependent of both Wendy Kamstra and James

Kamstra in my opinion Michael Kamstra is an insured person only under the State Farm policy

He is an insured person under the State Farm policy because he is a dependent of the named

insured James Kamstra Accordingly I find that by virtue of Section 268 2 1 i of the Act State

Farm is responsible for paying any statutory accident benefits to which Michael Kamstra may be
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entitled

VIII ORDER

1 State Farm is the insurance company which is responsiblefor paying any statutory

accident benefits to which Wendy Kamstra may be entitled

2 State Farm is the insurance company which is responsiblefor paying any statutory

accident benefits to which Michael Kamstra may be entitled

3 State Farm shall reimburse Allstate for all amounts properly paid by Allstate

under the Schedule with respect to the accident benefit claims of Wendy

Kamstra and Michael Kamstra

4 State Farm shall pay the costs of the arbitration including the cost of the arbitrator

pursuant to Section 9 1 of Ontario Regulation 283 95

5 The parties did not make any submissions with respect to costs and if the parties

cannot agree on the amount of costs to be paid by State Farm to Allstate within ten

10 days of the date that this decision is released I may be spoken to in order to

fix the amount thereof

J Jay Rudolph Arbitrator October 30 1996

Date


