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| nsurance -- Autonobile insurance -- Statutory accident
benefits -- "Conpleted application for benefits" -- Application
not required to be on particular formin order for insurer to
have received conpleted application for accident benefits under
s. 2 of O Reg. 283/95 as long as application provides
sufficient particulars to reasonably assist insurer with
processi ng application, identifying benefits to which cl ai nant
may be entitled and assessing claim-- No requirenent existing
that application be submtted by injured person himor herself
-- Claimants' chiropractor submtting OCF-23 fornms to insurer
cont ai ni ng nanes and addresses of each claimant and bri ef
description of nature of their injuries -- Fornms amounting to
"conpl eted application for benefits" -- O Reg. 283/95, s.
2.

Four people were injured in a car accident and received
treatment froma chiropractor. The chiropractor sent |ING an
OCF- 23 formon behal f of each claimant, containing the
cl ai mants' nanmes and addresses and a brief description of the
nature of their injuries. The fornms were signed by the
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claimants. An arbitrator found that the forns anmpbunted to
"conpl eted applications for benefits" for the purpose of s.

2 of O Reg. 283/95, so that I NG was responsible for the
paynment of benefits, pending determ nation of its priority
dispute with TD. I NG applied to the Superior Court to have the
arbitrator's decision set aside. The application was di sm ssed.
| NG appeal ed.

Hel d, the appeal should be dism ssed. [page271]

The standard of review of the arbitrator's decision was that
of correctness.

An application for accident benefits need not be on a certain

formin order to be valid. It need only provide sufficient
particulars to reasonably assist the insurer with processing
the application, identifying the benefits to which the clai mant
may be entitled and assessing the claim In this case, when the
| NG adj uster received the forns, she had sufficient information
to assist her with conmencing the processing of the
applications and assessing the clains. The arbitrator did not
err in concluding that the forns anounted to conpleted
applications for accident benefits. There is no requirenent in
the legislation that the conpleted application be submtted by
the injured person. In any event, given that the claimnts
signed the forns and gave the chiropractor ING s information,
i ncluding policy and clai mnunbers, as well|l as the date of the
accident, it was open to the arbitrator to have found that the
claimants intended to apply for accident benefits from I NG and
that the chiropractor submtted the forns on their behalf.
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The judgnent of the court was delivered by

[1] GLLESE J.A.: -- In Ontario, people injured in car
accidents have i nmedi ate access to statutory accident benefits.
To ensure [page272] this result, the first insurer to receive a
"conpl eted application for benefits" is responsible for
payi ng the benefits. Wiile that insurer nay dispute its
obligation to pay the benefits, such disputes are not to hold
up benefit paynents to the injured person. [See Note 1 bel oy

[2] In the present case, four people were injured in a car
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accident. They went to a chiropractor for treatnent. The
chiropractor sent |ING Insurance Conpany of Canada ("I NG'")
certain fornms. The question arose: did the forns anmount to
"conpl eted applications for benefits", thereby triggering
I NG s obligation to pay benefits? This appeal answers that
guesti on.

The Background

[3] On July 23, 2006, Francisco Quintero was driving a car in
whi ch Susan Vasquez, Genma Aranci abia and Gema Orel |l anza
Aranci abi a were passengers. The Quintero car was in a collision
with a car being driven by Neil Sheppard. Al four people in
the Quintero car (the "claimnts") were injured.

[4] The Quintero car was allegedly insured by TD | nsurance

Mel oche Monnex ("TD'). TD maintains that it had term nated the
policy and was no | onger the insurer of the vehicle at the tine
of the accident.

[5] The Sheppard car was insured by | NG

[6] Dr. RF. Koneilinejad is a chiropractor who treated the
claimants sone tine after the accident.

[7] On May 30, 2007 -- sone ten nonths after the accident --
| NG received four OCF-23 fornms fromDr. Koneilinejad, one for
each claimant (the "Fornm(s)"). The OCF-23 is entitled "Pre-
approved Framework Treatnment Confirmation Forni. It is used
by health practitioners to initiate pre-approved treatnent for
injuries.

[8] The Forms consist of four pages. Al four of the Forns
were filled out in a simlar fashion. In the top |eft-hand
corner of p. 1, there is a handwitten notation that reads:
"Attn. AB Clains, ING Insurance". In the top right-hand
corner, there is a claimnunber, policy nunber and the date of
t he acci dent.

[9] Below, in Part 1, each claimant's full nane, address,
t el ephone nunber, gender and birth date is set out. The Forns
showed the sanme address (Fountainhead Drive in North York) for
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Franci sco Quintero and Susan Vasquez. The Forns showed the
Aranci abi as as having the sanme address as one another (Queens
Drive in North York). The Forns indicated that all four

cl ai mants had the same phone nunber. [page273]

[10] In Part 2, INGis identified as the insurance conpany.
The words "AB C ai n8" have been witten in the boxes marked
"Adjuster First Nane" and "Adjuster Last Nane".

[11] Part 3 indicates that there is no other insurance
coverage for the pre-approved treatnent. Part 4 is a section
expl aining the nmeaning of conflict of interest in relation to
the provision of treatnment under the pre-approved treatnent
regi ne.

[12] In Part 5 of the Fornms, Dr. Koneilinejad is identified
as the initiating health practitioner. Her office address,
t el ephone nunber and fax nunber are set out and, at the foot of
Part 5, Dr. Koneilinejad signed each Form and dated them
Novenber 25, 2006

[13] Part 6 gives a brief description of the nature of the
injuries that each claimant had sustained in the accident.
Parts 7 and 8 address prior and current conditions and barriers
to recovery.

[14] In Part 9 of each Form the pre-approved services are
identified, as well as the estimated fee for the services.

[15] Al the claimants signed the Forns and dated t hem
Novenber 25, 2006

[ 16] When asked why she sent the Forns to ING Dr.
Konei l i nej ad stated that she had seen ING s contact information
in her file and wanted to receive paynent for the services she
had provided to the clai mants.

[17] ING attenpted to contact the claimnts based on the
information in the Forns. On June 5, 2007, INGtried calling
the claimants using the tel ephone nunber provided on the Forns.
That tel ephone nunber was out of service. ING then did a
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Canada4ll search on the claimants' nanes but the search yiel ded
only the sane information as that contained on the Forns.

[18] ING also called Dr. Koneilinejad and asked if she had
any contact information for the claimants. Dr. Koneilinejad
gave I NG a tel ephone nunber for the cell phone of Gema Orell anza
Aranci abia, a student. ING called the nunber and spoke briefly
with Ms. Aranciabia, who said that she was |eaving for a class
and would call I NG back later. Ms. Aranci abia never made the
prom sed return phone call.

[19] As well, an ING adjuster sent letters dated June 5, 2007
to each of the claimants. In the letters, the clainmants were
asked to conplete and return the standard formused to nmake an
initial application for accident benefits (the "OCF-1") or to
contact the adjuster if they had any questions. The OCF-1 form
was not included with the letters.

[ 20] Unfortunately, all of the letters were m stakenly sent
to the Fountai nhead address. The Aranci abi as had never lived at
[ page274] that address and apparently M. Quintero and Ms.
Vasquez had noved fromthat address by the time that the
letters were sent.

[ 21] None of the letters were returned to NG None of the
claimants contacted ING at any tinme or filed an OCF-1 with | NG

[22] On June 4, 2007, an |ING adjuster wote on each Formt hat
| NG was unable to respond as it could not confirm coverage.

[23] ING closed the files for the four claimants on July 20,
2007.

[ 24] TD opened acci dent-benefit clainms files for the
claimants on July 25, 2007. On October 10, 2007, TD received
four OCF-1 forns fromthe claimants' authorized representative,
GM Accident Clains & Dispute Resol ution Specialists.

[ 25] Neither I NG nor TD adjusted the files or paid benefits.

[ 26] Section 2 of O Reg. 283/95 (the "Regulation") to the
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| nsurance Act, R S. O 1990, c. 1.8 (the "Act") is the crucial
| egi slative provision in the present case. It provides that

2(1) [T]he first insurer that receives a conpleted
application for benefits is responsible for paying benefits
to an insured person pending the resolution of any dispute as
to which insurer is required to pay benefits under section
268 of the Act.

[ 27] I NG and TD di sagreed about which had been the first
insurer to receive a conpleted application for accident
benefits within the neaning of s. 2 and, therefore, which had
priority to respond to the Caimants' clains for statutory
acci dent benefits. They went to arbitration to have the matter
determ ned. [See Note 2 bel ow]

[ 28] The arbitrator, Kenneth Bial kowski, found that ING s
recei pt of the Forns fromthe chiropractor constituted the
recei pt of a "conpleted application for benefits” within the
meani ng of s. 2. Based on this finding and in accordance with
s. 2 of the Regulation, the arbitrator held that |ING was
responsi ble for the paynent of benefits, pending determ nation
of the priority dispute.

[29] ING applied to the Superior Court to have the
arbitrator's decision set aside. The application was di sm ssed.

[ 30] I NG now appeals to this court.

[31] For the reasons that follow, | would dismss the appeal
[ page275]
The Arbitrator's Decision

[32] The arbitrator sumrmari zed the facts, noting that the I NG
contact information was in the chiropractor's file and that the
Forms provided the nanmes and addresses of each of the
claimants, along with a brief description of the nature of the
injuries each had sustained in the accident. He then set out
the rel evant | egislative provisions.

[33] Next, the arbitrator considered the governing |egal
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principles. He stated that it is settled |law that a person need
not provide a formal application to an insurance conpany to be
deened to have provided a conpl eted application for accident
benefits. Relying on Liberty Miutual |nsurance Co. v. Conmerce
| nsurance Co., [2001] O J. No. 5479, 36 C.CL.I. (3d) 269
(S.C. J.), he opined that a person need only provide

sufficient particulars to an insurance conpany so as to
reasonably assist the insurer wwth the processing of the
application and the assessnent of the claim Accordingly, the
arbitrator viewed the real question to be whether the Forns
"contained sufficient particulars to reasonably assist [|ING
with the processing of the application and the assessnent of
the clai mand whet her | NG took reasonable steps to obtain the
necessary information fromthe information provided to [it]".

[34] The arbitrator concluded that the Forns net this test.

In reaching this conclusion, he referred to several pieces of
evi dence from which the natural inference could be drawn that
proper contact with one of the claimants would |ikely have
provided tinely contact information for all of them Further,
he found that had I NG sent letters to the correct addresses for
the Aranciabias or had it reasonably followed up with Gena
Aranci abi a once it had her cell phone nunber, it would have
obt ai ned sufficient contact information to enable it to process
the clains. He observed that | NG knew that Genma Aranci abi a was
a student and may not have had her phone activated during
busi ness hours and that there was no evidence that |ING
attenpted to contact her outside of normal school hours.
Moreover, I NG made no attenpt to personally contact any of the
claimants at the addresses shown on the Forns. Docunentation
i ndi cated that the Aranci abias continued to reside at the
Queens Drive address throughout the relevant period.

[35] The arbitrator rejected NG s subm ssion that the Forns
were not a proper application because they had been subm tted by
an initiating health practitioner and not a "person" as set out
[ page276] in s. 32 of the Statutory Accident Benefits Schedul e
-- Accidents on or after Novenber 1, 1996, O Reg. 403/96 (the
"Schedul e"). [See Note 3 below] The arbitrator held that there
was no requirenent that the actual claimant provide the notice,
noting that in many cases an injured claimnt is incapable of
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providing notice and that in Liberty Mitual, notice was provided
by the injured party's | awer.

[36] The arbitrator then held that as I NG was the first
insurer to have received a conpleted application for benefits,
pursuant to s. 2 of the Regulation, it was responsible for the
paynment of accident benefits, pending determ nation of the
priority dispute.

The Application Judge's Deci sion

[37] The application judge began by summarizing the facts and
the reasons for decision of the arbitrator. In respect of the
standard of review, he stated that the parties had agreed that
the correctness standard applied to an appeal fromthe decision
of a private arbitrator under the priority regul ation.

[38] Next, the application judge noted that the policy of
"pay now, dispute later"” underpins s. 2 of the Regul ation.

[39] The application judge then undertook a detail ed
consideration of Liberty Miutual. |ING had argued that the
arbitrator erred in applying the reasoning in Liberty Mitual
because Liberty Miutual involved a claimfor accident benefits
under the predecessor reginme, which did not include provisions
for pre-approved franework clains. The application judge
rejected this argunent, stating [at para. 21] that he did

not see how the addition of a further benefit, such as
[ pre-approved frameworks], changes the over-arching "pay
now, dispute later"” policy informng the [statutory benefits]
regi me. The reasoning of Lissaman J. [in Liberty Miutual] fits
as well with the current [statutory benefits] schene as it
did with the predecessor one. The Regul ation seeks to start
[statutory benefits] flowng to entitled claimnts as
qui ckly as possible, wthout awaiting the resol ution of
priority disputes anongst insurers. Liberty Mitual's
functional, rather than formal, approach to interpreting what
constitutes a "conpleted application” to conmence the paynent
of benefits supports the policy underlying the [statutory
benefits] regine.
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[40] He concluded that the arbitrator was correct in
accepting and applying the principle set out in Liberty Mitual.
The application judge noted that in applying that principle,
the arbitrator made a key finding of fact: had I NG sent the
letters to the correct address for the Aranci abias or nmade
better efforts to reach [page277] Gema Aranci abia by tel ephone,
sufficient contact information woul d have been obtai ned which
woul d have allowed ING to process the clains. He noted that
this finding was "anply supported” by the evidence and there
was no reason to interfere with it.

[41] The application judge al so queried why, at a m ni num

ING did not treat the Forns as notice by the claimants of their
intention to apply for benefits and send themthe appropriate
application fornms as required by s. 32(2) of the Schedul e.

[42] Finally, the application judge rejected I NG s subm ssion
that the arbitrator had erred in holding that a benefits
application could result froma conmunicati on nmade by a person,
such as the chiropractor in the present case, on behalf of the
injured claimant. He noted that this was exactly what had taken
pl ace in Pooler v. Guardian Insurance Co. of Canada, [1999]
OF.S.Cl.D No. 233 (Fin. Serv. Comm), where invoices
submtted by a treating sports clinic had been held to
constitute sufficient notice within the meani ng of the forner
S. 59 of the Schedule, and that in Liberty Mitual it was the
injured party's |l awer who provided notice of the claim
The I ssue

[43] This appeal raises a single issue: did the application
judge err in upholding the arbitrator's decision that | NG was
the first insurer to receive a conpleted application for
accident benefits within the neaning of s. 2 of the Regul ation?

[44] In addition to addressing the issue as framed, |NG asks
the court to answer the follow ng four questions.

(1) Dd the arbitrator err (as upheld by the application judge)
in finding that I NG could have, through nore extensive
efforts, obtained the information necessary to adjust the
potential clains of the clainmnts?

(2) Did the arbitrator err (as upheld by the application judge)
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ininmplicitly accepting that a third-party service
provider, Dr. Koneilinejad, was an agent authorized to bind
the claimants in asserting clainms with | NG?

(3) What are the broader inplications of the interpretation
given by the arbitrator to the nmeani ng of what constitutes
a "conpleted application for benefits"?

(4) O what significance is the inconsistent interpretation
reached in I NG I nsurance Conpany of Canada v. State Farm
| nsurance Conpanies (April 15, 2009) (Arbitrator L. Sam s)
and [ page278] upheld on appeal, as reported at (2009), 97
OR (3d) 291, [2009] OJ. No. 3643 (S.C. J.)?

[45] It bears noting that this is an appeal fromthe decision
of the application judge. Thus, it is the decision of the
application judge that is under consideration and the all eged
errors should be those of the application judge. Nonethel ess,
when deciding the issue, | wll briefly address these
gquesti ons.

The Standard of Review

[46] I NG submits that the standard of review to be applied by
this court is that of correctness. [See Note 4 below TD nmakes a
nunber of argunents in favour of a reasonabl eness standard of
revi ew.

[47] In my view, it is beyond debate that in this case, the
standard of reviewis that of correctness. According to the
reasons of the application judge, both parties agreed that he
was to apply a correctness standard of review to the
arbitrator's decision and it was that standard which he appli ed.
The order of the application judge conmes before this court by
way of an appeal, albeit with | eave. [See Note 5 below] As the
application judge had to decide whether the arbitrator was
correct in his determnation that ING was the first insurer to
receive a conpleted application for benefits and the application
judge' s decision conmes to this court by way of appeal, this
court nust determ ne whether the application judge was correct
in upholding the arbitrator's deci sion.

[48] | would sinply add that all of the argunents that TD
makes in favour of the reasonabl eness standard of reviewrel ate
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to a review of arbitrators' decisions. Accordingly, those are
argunents that apply to the standard of review that the
application judge was to apply when reviewing the arbitrator's
decision. Had TD wi shed to nmake these argunents, they should
have been made below. As it stands, the application judge
applied a correctness standard of review and, as no cross-
appeal was taken on this matter, the propriety of the

standard of review used by the application judge is not under
scrutiny by this court.

Anal ysi s

[49] ING s position is essentially this. It wote to the
claimants, asking themto send in conpleted application forns
for [page279] benefits. No such forns were ever received. The
cl ai mants never communi cated -- and may never have had -- an
intention to assert a claimwith ING In contrast, it is clear
that the claimants intended to seek accident benefits from TD
because they submtted conpleted OCF-1 fornms to TD on Cct ober
10, 2007. In the circunstances, ING submts it was an error for
the arbitrator to have found that ING was the first insurer to
recei ve a conpleted application for benefits and the
application judge erred in refusing to overturn that decision.

[50] | disagree.

[51] | agree with the application judge, for the reasons that
he gave, that the principle in Liberty Mitual applies.
Accordingly, an application for accident benefits need not be
on a certain formin order to be valid -- it need only provide
sufficient particulars to reasonably assist the insurer with
processing the application, identifying the benefits to which
the applicant may be entitled, and assessing the claim see
paras. 41-42 of Liberty Miutual. That is, the insurer only needs
sufficient information to nmeaningfully nove forward or commence
the process of adjusting the claim see Andriano v. WAawanesa
Mut ual | nsurance Co., 2007 Carswel |l Ont 5669 (FSCO Arb.), at
para. 36; and MIntosh v. Allstate Insurance Co. of Canada,
2004 Carswel | Ont 2467 (FSCO Arb.), at paras. 32-33, both
relying on Liberty Mitual.

[ 52] The Forns contained significant information about the
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claimants. The clai mants had signed the Forns. They obtai ned
chiropractic treatment and gave the chiropractor information
about ING This is evident fromthe fact that the Forns
identified the ING claimand policy nunbers. The Forns al so set
out the treatnent that had been provided and requested paynent
for the sane. Wien the adjuster at |ING received the Forns on
May 30, 2007, she had sufficient information to assist her with
commenci ng the processing of the applications and assessing the
clains. As discussed nore fully below, the arbitrator was
entitled to find that ING had failed to take reasonabl e steps
to obtain the necessary further information fromthe clai mants.
Consequently, | see no error in the application judge uphol ding
the arbitrator's determnation that the Forns, in the

ci rcunstances of this case, ambunted to conpl eted applications
for accident benefits.

Question 1 -- ING s efforts to obtain additional information

[ 53] I NG argues that the application judge erred in failing
tointerfere with the arbitrator's finding that had | NG t aken
reasonabl e steps, it could have obtained sufficient information
to process the clains and pay benefits to the claimants. It
contends [page280] that the only question was whet her the
information constituted a conpleted application and that ING s
information gathering is irrelevant to that assessnent.

[54] | see nothing in this argunent. As | explained above,
the principle in Liberty Mitual applies. Consequently it was
relevant for the arbitrator to consider ING s conduct. As for
the finding of the arbitrator, as the application judge stated,
that finding was anply supported by the evidence and there is
no reason to interfere with it. That is, it was open to the
arbitrator to find that contact with one claimant woul d have
led to contact with the others and, had ING sent |letters to the
correct address for the Aranciabias or made better efforts to
contact Genma Aranci abia by phone, it would have obtained the
i nformati on necessary to process their clains.

Question 2 -- Provision of the forns by a third party

[55] ING points to s. 32(1) of the Schedul e, which provides
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that a "person"” shall notify the insurer of his or her
intentions to apply for accident benefits. It then points to
the definition of an "insured person” in s. 2 of the Schedul e,
whi ch does not expressly include a third party. Consequently,

| NG contends, as a third-party service provider is not an
"insured person” nor is it necessarily the injured person's
agent, in the absence of evidence of any agency agreenent
between Dr. Koneilinejad and the clainmants, it cannot be said
that Dr. Koneilinejad notified ING of the claimants' intention
to apply for accident benefits.

[ 56] This argunment appears to be m sconceived. An insurer's
obligation arises if it is the first insurer to receive a
conpl eted application for accident benefits. There is no
requirenent in the legislation that the conpleted application
be submtted by the injured person and | see no reason for
reading in such a requirenent. As the arbitrator noted, the
claimant may be physically incapable of submtting the claim
due to his or her injuries. As well, one can conceive of
| anguage and disability challenges that m ght | ead to soneone
other than the injured person submtting an application. G ven
that there is no requirenment that the conpl eted application be
submtted by the injured person himor herself, there was no
need for the arbitrator or the application judge to have
determ ned whether Dr. Koneilinejad was acting as agent for the
claimants in sending in the Forms to ING Even if | amwong on
this matter, given that the claimants signed the Forns and gave
the chiropractor ING s information, including policy and claim
nunbers, as well as the date of the accident, it was open to
the arbitrator to have found that the claimnts intended to
apply [page281l] for accident benefits fromING and that Dr.
Konei l i nej ad submtted the Forns on behalf of the clai mants.

Question 3 -- The broader inplications of this decision

[ 57] I NG nakes essentially two argunents on this matter.
[68] First, it says that the goal of the Regulation is to
ensure that insured persons are not left without benefits in

the event of a priority dispute. It submts that this goal is
not served by broadening the concept of a "conpleted
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application for benefits"” to include a single, stale-dated PAF
treatnment plan or invoice froma service provider in the
absence of any indication that the injured person intended to
pursue a claimfor accident benefits.

[ 59] Second, | NG says that anbiguity and uncertainty about
what constitutes a conpleted application for accident benefits
renders it difficult for an insurer to conply with this court's
deci sion in Kingsway Ceneral I|nsurance Co. v. Wst Wawanosh
| nsurance Co. (2002), 58 O R (3d) 251, [2002] O J. No. 528
(C.A ), in which it enphasized the inportance of providing
tinmely notice of a dispute, where priority to pay the benefits
is challenged by an insurer.

[60] | do not accept either of these subm ssions. The goal of
the Regulation is to "pay now, dispute later". By adopting a
flexible -- rather than a formalistic -- approach to deciding
what docunents anmount to a conpl eted application for benefits,
the courts have encouraged insurers to do just that. Once an
insurer has received sufficient information that it can obtain
any further necessary information, it nust obtain that
additional information and begin to pay benefits. This
interpretation furthers the goal of "pay now' as the insurer
cannot rely on shortcomngs in witten docunentation as a
ground for refusing to pay benefits. Furthernore, in ny view,
there is nothing inconsistent with such an approach to this
court's adnonition in Kingsway General |nsurance that insurers
must give tinely notice of a priority dispute. If an insurer
takes steps to obtain any additional information that may be
required to pay benefits and then pays such benefits, the
insurer will have the opportunity to get the information
necessary to give tinely notice if it disputes its obligation
to pay such benefits.

Question 4 -- Reconciling this decision with INGv. State
Far m

[61] In INGv. State Farm |ING becane aware of an accident. It
met with the claimant and took a statenent that described the
accident circunstances, the claimant's injuries, her enploynent

status and her access to benefits. The statenent did not include
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a request for accident benefits. Twel ve days | ater, the

[ page282] claimant filed an OCF-1 formw th I NG Just under 90
days later, I NG commenced a priority dispute with State Farm
State Farm argued that the statenent that |ING had taken anounted
to a conpleted application for the purposes of commencing the
90-day Iimtation period within which an insurer may dispute its
obligation to pay benefits. [See Note 6 bel ow]

[62] I NG says that ING v. State Farm stands for the
proposition that the claimants' failure to submt OCF-1s to I NG
and their subm ssion of such forns to TD nakes it clear that TD
was the first insurer to receive a conpleted application for
accident benefits. It submits that the decision in the present
case is inconsistent with that rendered in INGv. State Farm

[63] | disagree.

[64] ING v. State Farm can be distinguished fromthe present
case on two factual bases. First, the statenent in INGv. State
Farmdid not notify ING of the claimant's intention to apply
for accident benefits nor did it include a request for the
paynment of benefits. By way of contrast, in the present case
each Formwas signed by the claimnt, sets out the treatnent
for that claimant and requests paynent for those treatnents.

[ 65] Second, ING s conduct in the two cases was very
different. In INGv. State Farm at p. 3, the arbitrator
prai sed I NG saying that it displayed a "high caliber of clains
handl i ng which is appropriately responsible to notification of
aclaim. At p. 2, he said that

| NG s course of conduct in [respect of the statenent]
is entirely appropriate, and indeed is to be encouraged. They
nmoved expeditiously to respond to a potential claim They
have been thorough in their investigation. They have been
careful to deal with all of the rather conplicated
requi renents of the insurance regine. On Decenber 5, 2006
they sent a letter to the claimant providing an acci dent
benefits package of various docunents and encl osi ng
descriptions of the various benefits that woul d potentially
be available to the clai mant.
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[66] In the present case, however, the arbitrator was
justifiably critical of ING As has already been noted, INGdid
not nove expeditiously to respond to a potential claimnor was
it thorough in its investigation. After receiving the Forns, | NG
failed to take reasonabl e steps to obtain any additional
information that it required. It never sent letters to the
Aranci abi as' correct address. It failed to reasonably follow up
with Gema Aranci abia [ page283] by phone and it nmade no attenpt
to personally contact any of the claimants at the addresses
shown on the Fornms. Further, ING did not carefully deal with the
requi renents of the insurance regine. Section 32(2) of the
Schedul e requires an insurer to pronptly provide a claimant with
the appropriate application fornms. [See Note 7 below] ING failed
to send the appropriate fornms to the claimants in this case,
whereas in INGv. State Farm it did so pronptly.

[67] These factual differences fully explain the different
results in the two cases, thus, | do not view them as
i nconsistent. Mdreover, it is significant that in INGv. State
Farm at p. 6, the arbitrator opined that there m ght be
circunstances relating to the conduct of the insurer that would
justify holding the insurer as having received a conpleted
application in the absence of receipt of the prescribed form
He noted that in the case before him there was no
docunentation submtted in lieu of a formand there were no
communi cations in which the claimnt had, in witing, requested
benefits.

[ 68] The present case falls within the circunstances
described by the arbitrator in INGv. State Farmas justifying
a finding that the insurer had received a conpleted application
form The Forns are witten docunents submtted in lieu of the
OCF-1 form in the sense that they were a request for the
paynment of benefits. The claimants had each signed the Forns;
thus, there were witten request for benefits. These facts,
coupled with INGs failure to take reasonable steps to obtain
additional information, justify the arbitrator's concl usion
that I NG received a conpl eted application for accident benefits
within the neaning of s. 2 of the Regul ation.
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[69] While ING argues that the reasoning of Strathy J. in the
appeal decision in INGv. State Farm supports its position,
di sagree. It is correct to say that Strathy J. indicated that
the plain nmeaning of the words in s. 3(1) of the Regul ation
contenplated an OCF-1 form however, he went on to say that
there are cases -- distinguishable fromthe one before him
-- in which an insurer that has not received a conpleted OCF-1
form should be treated as being the first insurer to have
recei ved a conpleted application for accident benefits. He
expressly referred to the decisions of the arbitrator and
application judge in the present case as one such case: see
para. 35. At para. 37, he described INGs conduct in the
present case as "unsatisfactory clains [page284] handling" that
resulted "in prejudice or potential prejudice to the injured

party". He went on to state that "The insurer was not permtted

to avoid its responsibilities by sticking its head in the sand
and hoping that the clai mwould di sappear or that the clai mant
woul d pursue another insurer.”

[70] | share Strathy J.'s view, expressed at para. 44 of his
reasons, that the interests of the insurance industry favour
certainty in the neaning of a "conpleted application" as it is
that which triggers the comencenent of the limtation period.
However, | also agree with Strathy J. when he says that while
normal Iy a conpleted application will nmean an application in
the OCF-1 form there will be those "relatively rare cases" in
whi ch because of "waiver, estoppel, delay or deflection”, an
i nsurer who has not received an OCF-1 formis to be treated as
the first insurer for the purposes of s. 2. As | have already
expl ained, the findings of the arbitrator, as affirnmed on
appeal in the present case, justify treating ING as the first
insurer in the present case.

Di sposition

[ 71] Accordingly, | would dismss the appeal wth costs to
t he respondent fixed at $8, 000, inclusive of disbursenments and
appl i cabl e taxes.

Appeal dism ssed.

Not es

2010 ONCA 559 (CanLlI)



Note 1: The legislative provisions underlying these statenents
are set out bel ow

Note 2: Section 7(1) of the Regul ation provides, anong ot her
things, that if insurers cannot agree on who is required to pay
benefits, the dispute shall be resolved through an arbitration
under the Arbitration Act, 1991, S. O 1991, c. 17.

Note 3: Section 32(2)(a) reads as follows: "The insurer shall
pronptly provide the person with, (a) the appropriate
application forns".

Note 4: In oral argunment, ING resiled somewhat fromthis
position but argued that standard of review was not of
particul ar inportance in this case.

Note 5: Arbitration Act, 1991, s. 49.

Note 6: Section 3(1) of the Regul ation provides: "No insurer
may dispute its obligation to pay benefits under section 268 of
the Act unless it gives witten notice within 90 days of receipt
of a conpleted application for benefits to every insurer who it
clains is required to pay under that section.”

Note 7: In INGv. State Farm at p. 5, the arbitrator
described this as the insurer's "unequivocal" obligation.
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