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| nsurance -- Actions against insurer -- Limtations
-- Insurer informng insured by letter that it was not required
to pay any further weekly incone replacenent benefits and
advising himthat he was entitled to di spute decision by
applying for nediation and taking other steps subsequent to
medi ati on pursuant to ss. 279 to 283 of Insurance Act
-- Insurer enclosing copies of relevant statutory provisions
and noting that insured had already participated in two
medi ati ons and coul d be assuned to be aware of his rights and
obligations with respect to dispute resolution process and that
he coul d contact counsel or insurer if he had any specific

guestions -- Letter constituting proper notice of refusal to
pay weekly disability benefits so as to trigger two-year
l[imtation period in s. 281(5) of Insurance Act -- Insurance

Act, RS O 1990, c. 1.8, ss. 279-283.

I n January 2000, the insurer wote to the insured advising
that it was not obliged to provide himw th any further weekly
benefit paynments and, in particular, that it was not required
to pay hi mweekly incone replacenent benefits. The letter
stated that the insured was entitled to dispute the decision by
applying for nediation and, if necessary, taking other steps
subsequent to nediation pursuant to ss. 279 to 283 of the
| nsurance Act. The insurer enclosed copies of the rel evant
statutory provisions, and also noted that the insured had
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al ready participated in two nediations and could be assuned to
be aware of his rights and obligations with respect to the

di spute resol ution process and that he could contact counsel or
the insurer if he had any further questions. The insured
commenced an action in March 2007 seeking certain paynments from
the insurer. In Decenber 2007, he noved to anend his statenent
of claimto include a claimfor incone replacenent benefits
and/ or caregiver benefits and/or other d isability benefits.
The notion [ page395] was di sm ssed on the ground that the
clains being asserted in the anended statenent of claimwere
barred by the two-year limtation period in s. 281(5) of the
Act. The insured appeal ed.

Hel d, the appeal should be dism ssed.

The letter of January 2000 constituted proper notice of the
insurer's refusal to pay weekly disability benefits so as to
trigger the two-year |[imtation period in s. 281(5) of the Act.
It specifically referred to the dispute resolution process and
encl osed copies of the relevant sections of the Act. It was
reasonable for the insurer to assune that as a result of the
i nsured having previously been involved in two nedi ati ons under
the Act, he would be aware of the follow up dispute resol ution
process and the relevant tine limts. Special circunstances did
not exist which warranted relief against the operation of the
limtation period.

Cases referred to

Smth v. Co-operators General Insurance Co., [2002] 2 S.C. R
129, [2002] S.C. J. No. 34, 2002 SCC 30, 210 D.L.R (4th) 443,
286 N.R 178, J.E 2002-663, 158 OA C. 1, 36 CC L.I. (3d) 1,
[2002] I.L.R 1-4071, 112 A CWS. (3d) 950, distd

Statutes referred to

| nsurance Act, RS . O 1990, c. 1.8, ss. 279-283, 281(5)[rep.],

281.1(1)
Rul es and regul ations referred to
Statutory Accident Benefits Schedule -- Accidents after

Decenber 31, 1993 and before Novenber 1, 1996, O Reg. 776/
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APPEAL fromthe order of Quigley J. (2008), 94 OR (3d) 446
[2008] O.J. No. 5408 (S.C. J.) dismssing the notion to anmend
a statement of claim

David B. Hayward, for appellant.

Eric K. Gossman, for respondent.

The judgnent of the court was delivered by

[1] OCONNOR A.C.J.O: -- The issue in this appeal is whether
t he respondent insurer gave proper notice of its refusal to pay
weekly disability benefits so as to trigger the two-year
[imtation period in s. 281(5) (replaced by s. 281.1(1)) of the
| nsurance Act, RS . O 1990, c. 1.8 (the "Act").

Backgr ound

[2] On August 26, 1995, the appellant was injured in a notor
vehi cl e accident. The respondent's corporate predecessor paid
t he appellant "other disability benefits" pursuant to the
Statutory Accident Benefits Schedule -- Accidents after
Decenber 31, 1993 and before Novenber 1, 1996, O Reg. 776/93
(the "SABS"). Those benefits were paid to the end of January
1997.

[3] On January 23, 2000, the respondent wote to the
appel l ant advising that it was "not obliged to provide [the
appel l ant] [page396] wth any further weekly benefit paynents
at this point in tinme, and in particular [was] not required to
pay [the appellant] weekly 'income replacenent benefits' for
any interval of time through to the present”.

[4] The letter went on to indicate that the appellant was
entitled to dispute a decision of the insurer by applying for
medi ati on and, if necessary, taking other steps subsequent to
medi ati on pursuant to ss. 279 to 283 of the Act (the dispute
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resolution process). Inits letter, the respondent encl osed
copies of the noted sections of the Act, as well as a conplete
copy of the SABS, [See Note 1 below] and asked to be advised if
the appellant required the insurer to provide himwth any
forms. The letter then stated:

G ven that you have already participated in two nediations
about your accident benefits claim we trust you are
adequately aware of your rights and obligations with respect
to the dispute resolution process outlined in the |Insurance
Act. However, if you require any further information or

gui dance, pl ease contact your counsel, or in the event you
have no counsel, please wite to us with any specific
gquestions you may have.

[5] On March 8, 2007, the appellant comenced an action
seeki ng paynents for, anong other things, attendant care,
housekeepi ng and honme mai nt enance benefits owi ng since 1998, as
wel | as funding for case managenent services since February
2006. I n Decenber 2007, the appellant noved to amend his
statenent of claimto include a claimfor incone replacenent
benefits and/ or caregiver benefits and/or other disability
benefits ow ng since January 31, 1997. The notion, originally
returnable in Decenber 2007, was heard on Septenber 10, 2008.

[6] The notion judge dism ssed the appellant's notion to
anend. He accepted the respondent’'s argunent that the cl ains
bei ng asserted in the anended statenment of claimwere barred by
the two-year limtation period in s. 281(5) of the Act. That
section provides that a court or an arbitration proceeding in
respect of statutory accident benefits nust be commenced
"Wthin two years after the insurer's refusal to pay the
benefit claimed or within such | onger period as nmay be provi ded
in the [ SABS]". [page397]

Anal ysi s

[7] The issue in this appeal is whether the notion judge erred
in finding that the respondent had refused to pay the statutory
accident benefits clainmed in the anended statenment of claimso
as to trigger the limtation period in s. 281(5). This issue
turns on whether the respondent gave the appellant proper notice
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of its refusal to pay the benefits in accordance with s. 71 of
the SABS. That section inposed a requirenent on insurers when
refusing to pay benefits to informa claimnt of the dispute
resol ution process avail able under the Act. [See Note 2 bel ow]
It read as foll ows:

71. If an insurer refuses to pay a benefit that a person
has applied for under this Regulation or reduces the anount
of a benefit that a person received under this Regul ation,
the insurer shall informthe person in witing of the
procedure for resolving disputes relating to benefits under
sections 279 to 283 of the Insurance Act.

[ 8] The appel l ant argues that the respondent did not give a
valid refusal because it did not fulfill its obligations under
S. 71 to explain the dispute resolution process to the
appellant. He al so argues that nmerely providing copies of the
sections of the legislation relating to that process is
insufficient. The appellant relies on the Suprene Court of
Canada's decision in Smth v. Co-operators Ceneral |nsurance
Co., [2002] 2 SS.C R 129, [2002] S.C.J. No. 34, in support of
t hese argunents.

[9] In Smth, Gonthier J., for the magjority, held that the
insurer's refusal did not constitute a proper refusal to pay
benefits so as to trigger the two-year limtation period
because the refusal did not include an adequate description of
the procedure for resolving disputes as required by s. 71 of
the SABS. He pointed out that one of the main objectives of
i nsurance |aw i s consuner protection. Because of that, it was
necessary to provide an insured with a description of the
di spute resolution process in straightforward and cl ear
| anguage, directed towards an unsophisticated person. He said,
at para. 14:

In my opinion, the insurer is required under s. 71 to inform
t he person of the dispute resolution process contained in ss.
279 to 283 of the Insurance Act in straightforward and cl ear
| anguage, directed towards an unsophisticated person. At a

m nimum this should include a description of the nost

i nportant points of the process, such as the right to seek
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medi ation, the right to arbitrate or litigate if nediation
fails, that nmediation nust be attenpted [page398] before
resorting to arbitration or litigation and the relevant tine
limts that govern the entire process. Wthout this basic
information, it cannot be said that a valid refusal has been
gi ven.

[10] Gonthier J. said, at para. 13, that it was questionable
whet her sinply attaching to the refusal a verbatimreproduction
of ss. 279 to 283 of the Act would qualify as a valid refusal
because "it would surely run afoul of the consuner protection
pur pose of the |egislation".

[11] In addition, Gonthier J. rejected an argunent that the
court should consider circunstances beyond the insurer's notice
of refusal when determ ning whether the refusal was adequate. In
Smth, the insured had been infornmed of the Iimtation period in
S. 281(5) through a nediation report. [See Note 3 bel oy
Gonthier J. rejected the insurer's argunent that the know edge
gained fromthe report could be used against the insured. He
reasoned, at para. 16, that because of the inportance of
protecting the consuners (the claimnts), courts should "inpose
bright-1ine boundaries between the perm ssible and the
i nperm ssi bl e wi thout undue solicitude for particul ar
circunstances that m ght operate against claimants in certain
cases".

[12] | understand Gonthier J. to have said that in the
context of an insurance conpany giving notice of its refusal to
pay benefits, it nust satisfy the requirenents of s. 71 inits
refusal. Courts should not | ook to circunstances beyond the
insurer's notice of refusal, such as the nediator's report in
Smth, to relieve the insurance conpany of its obligation to
provi de a proper refusal.

[13] In nmy view, the respondent’'s refusal to pay benefits in
the present case neets the consuner protection rationale that
underlies the decision in Smith. It is inportant to note the
refusal sent out by the insurer in Smth was different in
significant ways fromthe refusal in this case. The notice of
refusal in Smth stated:
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We have assessed your claimfor accident benefits. This form
tells you how we cal cul ated your benefits. If you di sagree
Wi th our assessnent, please contact us imedi ately.

I f we cannot settle the application to your satisfaction, you
have the right to ask for nediation through the Ontario

| nsurance Comm ssion. You can contact themin Toronto [phone
nunbers were included]. [See Note 4 bel ow

[ 14] The court in Smth was very concerned that the refusal
gave no indication that there was any further dispute resolution
[ page399] process beyond nediation. [ See Note 5 bel ow] The
refusal made no nention of the conplete dispute resolution
process in the Act. At para. 15, Gonthier J. said:

Gven that s. 71 of the SABS inposes a requirenent to
informthe claimant of the dispute resolution process as
di scussed above, and given that the respondent only infornmed
the appellant of the first step of this process, a proper
refusal cannot be said to have been given.
(Enmphasi s added)

[15] In this case, the respondent's letter of January 23,
2000 was nuch nore conplete than the notice of refusal in
Smith. Unlike the refusal in Smth, the letter referred to the
statutory dispute resolution process and did so in tw pl aces.
It specifically referred to ss. 279 to 283 of the Act, which
set out the dispute resolution process and the relevant tine
limts. The letter enclosed copies of those sections.

[16] Inportantly, the letter went on to refer to the fact
that the appellant had participated in two nediati ons under the
Act about his accident benefits clains. The letter then nade
the statenment "we trust you are adequately aware of your rights
and obligations with respect to the dispute resol ution process
outlined in the [Act]" (enphasis added). In ny view, it was
reasonabl e for the respondent to assune that as a result of the
appel I ant havi ng previously been involved in two nedi ati ons
under the Act, he would be aware of the foll ow up dispute
resolution process and the relevant tinme limts. In Smth, the

2009 ONCA 836 (CanLll)



claimnt went to nediation after she recei ved the refusal

[17] In addition, in this case, the letter invited the
appel l ant to contact his counsel or, if he did not have
counsel, to wite with questions if he needed further
i nformati on or gui dance about the dispute resolution process.
In Smth, the claimant was only invited to contact the insurer
if she disagreed wwth the assessnent. She was told she had the
right to ask the Ontario Insurance Comm ssion for nediation and
was provided with the Conm ssion's contact information. The
insurer did not offer to further clarify the process.

[ 18] Thus, in ny view, there are significant differences
between the refusal in this case and that in Smth. The refusal
in this case specifically referred to the dispute resol ution
process. It encl osed copies of the rel evant sections of the
Act. In addition, the refusal referred to the earlier
medi ations. It nmade a reasonabl e assunption that the appell ant
knew about the dispute resolution process and it invited
inquiries if he did not. [page400]

[19] | amsatisfied that the refusal in this case, standing
alone, is sufficient to neet the consuner protection purpose
that forned the rationale for the mgjority decision in Smth.
The underpinning of the rationale is the need to ensure that an
insured is properly infornmed about the dispute resol ution
process at the time an insurer refuses to pay benefits. The
refusal in this case neets that standard.

[20] In reaching this conclusion, | do not find it necessary
to have regard to circunstances not contained in the
respondent’'s letter of January 23, 2000. Inportantly, it is the
letter that makes what | find to be the reasonabl e assunption
that the appellant had been infornmed of the dispute resolution
process and the relevant tine [imts.

[ 21] | have reached the sane concl usion as the notion judge,
but by a slightly different path. The notion judge found that
the letter, by itself, did not constitute a proper refusal to
pay benefits. He went on, however, to find that the appellant
shoul d not be able to feign ignorance of the dispute resolution
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process having regard to the fact that he was an experienced
litigant and had been through three nediations (two under the
Act and one private). The notion judge noted that it would be
unfair to the respondent to have to answer the appellant's
clains so many years after the accident. Wile | agree with the
result reached by the notion judge, | amsatisfied that the
sanme conclusion is available fromthe letter standing alone. It
IS not necessary to go outside the letter in order to find that
t he respondent had given the appellant proper notice of its
refusal to pay benefits.

[22] In the result, | amsatisfied that the letter of January
23, 2000 constituted a proper refusal to pay benefits so as to
trigger the running of the Ilimtation period in s. 281(5). That
period expired two years |ater, |ong before the appell ant
sought to anend his statenent of claimto include the new
statutory accident benefits clains. | agree with the notion
judge that the appellant has not satisfied his onus of
establ i shing special circunstances to relieve against the
operation of the limtation period.

[ 23] Thus, | agree with the notion judge that the clains in
t he anended statenent of claimwere statute-barred and that the
nmoti on to anend shoul d have been di sm ssed.

[24] | would dismss the appeal. | would order the appell ant
to pay the respondent's cost, fixed in the amount of $4, 500,
i ncl usive of disbursenents and GST.

Appeal dism ssed.

Not es

Note 1: The letter refers to encl osing copies of the sections
of the Act and the SABS. The notion judge proceeded on the basis
that the copies were enclosed. Although the record before this
court does not contain those copies, there is nothing to suggest
that they were not enclosed and | proceed on the basis that they
wer e.
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Note 2: | have used the past tense when referring to the
requirenent in s. 71 to informthe unsured of the dispute
resol ution process because in 2003, the nature of the
requi renment for giving notice of refusal to pay benefits was
amended.

Note 3: The nediation report was issued over a year after the
insurer's noti ce.

Note 4: Notice set out at para. 2 of Smth

Note 5: See, for exanple, para. 12.
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