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Superior Court of Justice - Toronto Region 
393 University Avenue, 6th Floor 
Toronto, Ontario M5G 1E6 

 ENDORSEMENT  
Oct. 8, 
2021 

(heard 
Sept. 16, 
2021) 

 

Gayle v. Shah 

N. Fabiano for the moving party, the defendant 

E. Kim for the responding party, the plaintiff 

This is a motion brought by the defendant. One undertaking (no. 14), seven refusals (nos. 
1-7) and costs remained at issue at the time of the hearing. 

What follows are my rulings.   

Undertaking No. 14: Based on the evidence before me, one request was made for 
confirmation on September 8, 2021. In argument, I was advised that the plaintiff made a 
second request for confirmation on or about September 15, 2021. The second request for 
confirmation was not in evidence. The defendant also raises an issue concerning the email 
address to which the request for confirmation was sent. The defendant did not advise the 
plaintiff that there was an issue with the email address in advance of the oral submission in 
that regard. The defendant did not have anything before the court regarding an alternative 
email address/the correct email address.  

On the basis of the evidence before me, best efforts have not been made to answer this 
undertaking. A further request shall be made. I make no ruling with respect to the email 
address. There is insufficient evidence before me to satisfy me that the email address was 
not correct.  

The undertaking has not been answered and shall be answered or evidence of best efforts 
provided, including evidence of a further request. 

Refusal No. 1: The plaintiff owned a promotional company named Sky Scarlett 
Productions, a business he started in or about 2013. The plaintiff testified that he has not 
yet declared income from Sky Scarlett Productions (transcript from the examination for 
discovery of the plaintiff held on August 10, 2020, page 17).  

The plaintiff pleads in this action that as a result of the motor vehicle accident that occurred 
on April 10, 2017 (the motor vehicle accident) he is unable to participate in employment 
activities to the extent to which he did prior to the accident and that he has sustained a 
significant loss of income and loss of competitive advantage (para. 11 of the statement of 
claim).  

I am satisfied that the question is relevant based on the pleadings. The refusal shall be 
answered. 

Refusal Nos. 2 and 3: The questions were argued together. The parties agree that the refusal 
to be considered is: “Produce all social media accounts of Sky Scarlett Productions.”  
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The plaintiff testified that a year prior to the motor vehicle accident Sky Scarlett Productions 
was his only business and that he would use Facebook in conducting his business (transcript 
from the examination for discovery of the plaintiff held on August 10, 2020, pages 26-27).  

When a plaintiff alleges a loss of enjoyment of life or inability to work, the plaintiff’s social 
media accounts may be relevant (Leduc v. Roman, 2009 CanLII 6838 (Ont. S.C.J.) at para. 
23). This extends to the social media pages of a plaintiff’s business. They relate to the 
plaintiff’s efforts to conduct his business and are relevant to understanding a plaintiff’s 
abilities or disabilities and their function (Saifuddin v. Schram, 2021 ONSC 2423 (Ont. 
S.C.J.) at para. 17). 

As noted above the plaintiff pleads that as a result of the accident he is unable to participate 
in employment activities to the extent to which he did prior to the accident and that he has 
sustained a significant loss of income and loss of competitive advantage (para. 11 of the 
statement of claim). 

I am satisfied that the question is relevant based on the pleadings. The refusal (as worded 
on the motion) shall be answered. 

Refusal Nos. 4 to 7: The questions were argued together. 

The plaintiff pleads that as a result of the motor vehicle accident he sustained serious and 
permanent injuries including injury to his neck and back (para. 8 of the statement of claim).  

The plaintiff testified that he had lower back surgery “maybe” 10 years ago (transcript from 
the examination for discovery of the plaintiff held on September 2, 2020, page 106). The 
plaintiff also testified that he had lower back pain in the three years prior to a slip and fall 
that occurred in April 2016 (transcript from the examination for discovery of the plaintiff 
held on September 2, 2020, pages 91-92).  

The plaintiff’s complaints of pre-accident lower back and neck pain are also found in the 
clinical notes and records produced including Dr. Kalicharran’s report/note dated January 
25, 2017. On January 25, 2017, three months prior to the motor vehicle accident, the 
plaintiff saw Dr. Kalicharran. The report/note dated January 25, 2017, indicates that 
plaintiff reported that he suffers from neck, left arm, and lower back pain as a result of an 
assault in 2009 (affidavit of Z. Vaezzadeh sworn September 9, 2021 (page A464 caselines)).  

While the defendant is not entitled to go on a fishing expedition, the defendant is permitted 
to target specific pre-accident complaints. The plaintiff’s pre-accident medical condition is 
relevant when it relates to similar complaints that were made after and attributed to the 
accident (Webb v. Jones, 2011 ONSC 2479 (Ont. S.C.J.) at para. 5). 

Dating back to 2009 and reported as recently as three months prior to the motor vehicle 
accident, the plaintiff had similar complaints to those now alleged to have been caused by 
the motor vehicle accident. In these circumstances, I do not agree with the plaintiff’s 
position that relevant pre-accident questions/records are limited to three years pre-accident.   

I am satisfied that the questions are proportionate and are relevant based on the pleadings. 
The refusals shall be answered.  
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Costs 

If successful, the defendant sought costs on a partial indemnity basis in the all-inclusive 
amount of $3,397.49. If successful, the plaintiff sought costs on a partial indemnity basis in 
the all-inclusive amount of $1,527.50. 

The defendant was successful on the contested issues argued, save for the issue of the email 
address raised with respect to undertaking no. 14. The defendant is entitled to costs. 
Although the costs sought by the defendant, if successful, are higher than the costs sought 
by the plaintiff, if successful, the defendant delivered a factum, submitted case law and 
delivered a proper Form 37C chart. However, some of the costs sought are associated with 
the 30.10 portion of the motion, which resolved, and those costs ought not to be borne by 
the plaintiff.  

Having regard to all of the circumstances of this motion, a fair and reasonable amount that 
the plaintiff could expect to pay for costs is the all-inclusive sum of $2,500.00, payable by 
the plaintiff to the defendant within 30 days.     

Order to go in the form of the order attached and signed by me, as amended. 

 

   

Associate Justice B. McAfee                                                                                                                                                                              

 


