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OVERVIEW 

[1] The applicant, Grzegorz Frymus, was involved in an automobile accident on 
November 28, 2016, when he fell from the bed of a tractor tailer while sorting 
scrap metal, fracturing his upper extremities and nose.  He sought benefits from 
the respondent, Aviva Insurance Canada, pursuant to the Statutory Accident 
Benefits Schedule - Effective September 1, 20101 (“Schedule”).  

[2] The respondent denied certain claims made by the applicant, who then applied to 
the Licence Appeal Tribunal (“Tribunal”) for resolution of the dispute.  

ISSUES 

[3] The Tribunal’s case conference order dated November 29, 2019 identified 18 
issues in dispute.  However, in his initial and reply submissions, the applicant 
withdrew eight of those issues, including claims for an income replacement 
benefit, occupational therapy services, psychological services, and assistive 
devices.  The issues remaining in dispute are: 

a. Is the applicant entitled to an attendant care benefit, in the monthly 
amount of $8,651.28, for the period of December 21, 2016 and ongoing, 
denied on October 16, 2017? 

b. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $4,915.00 for physiotherapy treatment recommended by OMNI 
Health Care Solutions, in a treatment plan (OCF-18) submitted on 
December 17, 2016 and denied on January 4, 2017? 

c. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $3,925.00 for physiotherapy treatment recommended by OMNI 
Health and Rehab Clinic, in a treatment plan (OCF-18) denied on July 4, 
2017? 

d. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $2,028.72 for psychological treatment recommended by Novo 
Medical Services Inc., in a treatment plan (OCF-18) denied on October 20, 
2017? 

e. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $3,641.09 for psychological treatment recommended by Novo 

 
1 O. Reg. 34/10. 
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Medical Services Inc., in a treatment plan (OCF-18) denied on October 20, 
2017? 

f. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $3,341.87 for psychological services, recommended by Novo 
Medical Services Inc., in a treatment plan (OCF-18) denied on October 20, 
2017? 

g. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $2,296.25 for physiotherapy treatment recommended by OMNI 
Health and Rehab Clinic, in a treatment plan (OCF-18) denied on July 10, 
2018? 

h. Is the applicant entitled to a medical and rehabilitation benefit in the 
amount of $2,196.25 for physiotherapy treatment recommended by OMNI 
Health and Rehab Clinic, in a treatment plan (OCF-18) denied on October 
30, 2018? 

i. Is the applicant entitled to interest on any overdue payment of benefits? 

j. Is the applicant entitled to an award under Ontario Regulation 664 
because the respondent unreasonably withheld or delayed the payment of 
benefits? 

RESULT 

[4] The applicant has failed to prove, on a balance of probabilities, that he is entitled 
to the attendant care benefit he claims.  He has also failed to discharge his onus 
with respect to the medical benefits in dispute. Therefore, no benefits are 
payable, and no interest is owing.  There is no basis for an award. 

ANALYSIS 

1) Attendant Care Benefit 

[5] Section 19 of the Schedule provides that attendant care benefits shall pay for all 
reasonable and necessary expenses incurred by an insured person for the 
services of an attendant or aide. Section 3(7)(e) provides that a person has 
“incurred” an expense if they have received the goods or services to which the 
expense relates; paid the expense; promised to pay the expense; or are 
otherwise legally obligated to pay the expense. 
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[6] The definition of “incurred” in s. 3(7)(e) sets out two categories of attendant care 
providers:  

a. professional service providers, who provide services in the course of the 
employment, occupation, or profession in which they would ordinarily be 
engaged but for the accident; and 

b. non-professional service providers. 

[7] For the services of a non-professional care provider to be compensable under 
the Schedule, s. 3(7)(e)(iii)(B) stipulates that the care provider must have 
sustained an economic loss as a result of providing the goods and services.  In 
addition, under s. 19(3)4 of the Schedule, the amount of attendant care benefits 
payable is limited to the economic loss sustained by a non-professional care 
provider while, and as a result of, providing the attendant care. 

[8] For insured persons who sustain a non-catastrophic impairment as a result of an 
accident, s. 19(3)1.i. of the Schedule limits the amount of attendant care benefits 
payable to $3,000.00 per month. 

[9] Under s. 42(5) of the Schedule, an insurer may, but is not required to, pay an 
expense before an insured person submits an Assessment of Attendant Care 
Needs (Form 1). 

[10] The insured person bears the onus of establishing entitlement to these benefits 
on a balance of probabilities: see Scarlett v Belair Insurance, 2015 ONSC 3635.  

No dispute that the applicant required attendant care due to his injuries 

[11] The applicant relies on a Form 1 prepared on December 21, 2016 to establish 
that he is entitled to an attendant care benefit amounting to $8,651.28 monthly, 
up to the policy limit and with interest.  In the alternative, he seeks $582.41 per 
month ongoing from December 21, 2016.  

[12] The applicant relies on the transcript of a March 9, 2018 examination under oath, 
in which he stated that he was unable to move or do anything for himself after the 
accident because both of his hands were in casts.  He stated that for five months, 
his wife did “everything” for him: “feeding me, bathing, dressing, toilet.”  After 
that, he stated his condition was much better, but he still required help from his 
wife with dressing, transportation, and occasionally with bathing.   

[13] The respondent does not contest the nature of the applicant’s injuries, nor his 
need for attendant care. On October 16, 2017, the respondent approved the 
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applicant’s attendant care claim, but for the lesser amount of $582.41 per month.  
The respondent’s approval was based on its own Form 1, which was prepared on 
October 7, 2017.  The respondent submits that this Form 1 is a better 
assessment of the applicant’s ongoing attendant care needs, as the initial Form 1 
was completed within weeks of the accident at a time when the applicant was 
suffering from severe immobility.  The dispute between the parties is over the 
amount of attendant care the applicant reasonably required and whether he has 
proven that attendant care services have been incurred.  The respondent holds 
the applicant to proof of services incurred. 

[14] I accept the applicant’s evidence that he required and received attendant care 
from his wife for several months after the accident.  However, this issue turns on 
whether the applicant submitted proof of the services he incurred within the 
timelines set out in the Schedule, and whether he has established that his wife 
sustained an economic loss as a result of the services she provided.  As follows, 
I find that he has not met his evidentiary onus and no benefits are payable. 

The applicant failed to submit proof of services incurred within the required period 

[15] The respondent’s position on the attendant care issue is premised on its 
understanding that the applicant had submitted no OCF-6 expense claim forms 
or documentation to substantiate his attendant care benefit claim.  

[16] The applicant waited until his reply submissions to tender evidence of services 
incurred: a series of OCF-6 forms and accompanying invoices documenting 
expenses ranging from $3,512.88 per month to $3,889.26 per month from 
November 16, 2016 (the date of the accident) to June 28, 2017.  The invoices 
specify the part of the December 21, 2016 Form 1 to which the entries relate, the 
quantity or duration of services, the applicable rate, and dates of services 
provided.  No further OCF-6s or invoices for services provided later than June 
28, 2017 are before me. 

[17] The record shows that the applicant submitted the OCF-6s and invoices on July 
19, 2017, after the last of the services were received by the applicant.  The copy 
of the December 21, 2016 Form 1 in evidence is unmarked in the final section of 
the form where the insurer would indicate that the claim was reviewed and 
approved, partially approved, or not approved.  In other words, it is unclear from 
the Form 1 itself whether it was received by the respondent at any point earlier 
than the July 19, 2017 submission date.  Moreover, at the case conference in this 
matter, the parties identified and agreed to the issues as framed in paragraph [3] 
above, including that the respondent denied the applicant’s attendant care claim 
on October 16, 2017.  The applicant has made no submissions to suggest that 



Page 6 of 13 

the respondent’s denial of his claim was untimely.  The timing of the denial 
suggests that the Form 1 was first received by the respondent around the time of 
the OCF-6 and invoice submission in July 2017.  

[18] Because s. 42(5) of the Schedule only requires an insurer to pay expenses 
incurred after submission of a Form 1, the Tribunal has no power to order 
payment of expenses incurred before the Form 1 is submitted.  The applicant has 
not established, on a balance of probabilities, that he submitted his Form 1 to the 
respondent before incurring expenses for attendant care.  On this basis alone, I 
cannot order payment of those expenses.   

The applicant has not established economic loss 

[19] Even if I am wrong and the applicant did submit his December 21, 2016 Form 1 
to the insurer before incurring attendant care expenses, I cannot order payment 
of benefits because the applicant has not met his onus with respect to the 
economic loss his wife sustained while providing him with attendant care. 

[20] The applicant relies on his wife’s tax returns and T4s from 2015, 2016, 2017 and 
2018 to show that she sustained an economic loss of $16,500.00 because of 
providing him with attendant care.  The tax returns and T4s show a decrease in 
her employment income from $20,000.00 in 2015 to $16,000.00 in 2016 and 
$3,500.00 in both of 2017 and 2018. 

[21] The respondent’s submission, which I reject, is that if the applicant’s wife 
sustained an economic loss, it was not because of the attendant care services 
she was providing to the applicant, but because the family business had 
collapsed after the accident.  The evidence does not support a complete collapse 
of the applicant’s numbered company after the accident.  His wife continued to 
earn $3,500.00 in employment income from the numbered company for two 
years after the accident.  I accept the applicant’s submission that, but for the 
accident and the applicant’s resulting need for attendant care, she could have 
been earning other income in the labour market.  

[22] That said, the applicant has not proven the amount of economic loss he claims 
his wife sustained while providing him with attendant care.  Although the tax 
returns indicate a decrease in her annual employment income, it is unclear what 
her employment income would have been in 2017 but for the attendant care 
services she was providing.  This is because her income in the two years before 
the accident fluctuated.  The applicant asks me to determine her economic loss 
using her 2015 income as a benchmark but does not explain the $4,000.00 
disparity between her 2015 and 2016 income.  The accident took place nearing 
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the end of November 2016, and it is not immediately apparent that she would 
have earned another $4,000.00 in the month of December 2016 but for her 
husband’s attendant care needs.  Furthermore, the applicant has tendered 
evidence that his wife provided care for the first half of 2017.  He has not 
established how she spent her time in the latter half of the year. 

[23] Because the Schedule restricts the payment of attendant care expenses 
provided by non-professional service providers like the applicant’s wife to the 
amount of economic loss sustained, it is necessary that he establish and quantify 
that loss.  Without more information on the quantum of economic loss sustained 
by the applicant’s wife during the first half of 2017 when she was providing 
attendant care to the applicant, it is impossible for the Tribunal to determine the 
amount of attendant care services that are payable.  Even if I were to accept 
based on the invoices in evidence that the applicant’s wife provided services in 
excess of the $3,000.00 monthly policy limit, and even if those invoices had been 
submitted after a Form 1 was provided to the insurer, I would be unable to order 
payment of the benefits in issue because of a lack of evidence upon which to 
accurately assess her economic loss.  On the available evidence, the closest the 
Tribunal could come to determining the applicant’s wife’s economic loss would be 
to approximate it by comparing her average monthly income from 2016 and 
2017.  I am able to state with certainty that the evidence does not show an 
economic loss of $16,500.00. 

[24] For these reasons, the applicant has not met his evidentiary onus on attendant 
care, and I am unable to order payment of this benefit. 

2) Medical and Rehabilitation Benefits 

[25] Section 15 of the Schedule obligates an insurer to cover all reasonable and 
necessary expenses for medical and rehabilitation interventions arising from an 
insured’s accident-related injuries.  The insured person bears the onus of 
establishing entitlement to these benefits on a balance of probabilities.  

Physiotherapy services (three treatment plans) 

[26] The applicant claims he is entitled to three OCF-18s (Treatment and Assessment 
Plans) proposing physiotherapy services.  He makes no initial submissions that 
are specific to any of the treatment plans in dispute.  He simply submits that his 
surgical interventions, diagnoses, and the severity of his ongoing condition make 
the medical and rehabilitations benefits in dispute reasonable and necessary. 
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[27] The respondent does not dispute the nature of the applicant’s accident-related 
physical injuries.  Instead, it disputes the efficacy of the proposed medical 
interventions and submits that several treatment plans duplicate others that it has 
already approved.    

[28] The respondent’s submissions and the applicant’s reply submissions on the 
disputed plans can be summarized follows: 

i. $4,915.00 in a treatment plan dated December 17, 2016: the respondent 
submits that it has no records of this treatment plan ever being submitted.  
The applicant does not address the issue of the Health Claims for Auto 
Insurance (HCAI) records for this treatment plan in his reply submissions.  He 
simply submits that the proposed treatment is reasonable and necessary 
because Dr. Hall, Orthopedic Surgeon, made several recommendations for 
ongoing physiotherapy. 

ii. $3,925.00 in a treatment plan denied on July 4, 2017: the respondent 
submits that it approved separate treatment plans for physical treatment and 
assistive devices in the amount of $5,695.00 (submitted on March 2, 2017) 
and one for $5,090.00 in physical treatment (submitted on March 31, 2021).  
It submits that the disputed treatment plan is duplicative: it was submitted 
during a period where the applicant had funding for the same treatment 
available to him.  The applicant does not address this argument in his reply.   

iii. $2,296.25 in a treatment plan submitted June 25, 2018: the respondent 
submits that it approved this plan on July 24, 2018.  In reply, the applicant 
submits that even if this plan was approved, it still has not been paid because 
the recommending clinic indicates he has an outstanding balance of 
$2,859.05.  He directs me to an email from the clinic confirming the same. 

[29] The applicant falls short of meeting his evidentiary onus on the issue of the 
disputed physiotherapy services.  He does not address the lack of HCAI records 
for the $4,915.00 plan.  The HCAI summary tendered by the respondent does not 
include it.  The OCF-18 (Treatment and Assessment Plan) itself has not been 
tendered.  Absent submissions or evidence from the applicant showing the 
treatment plan was submitted and denied, the Tribunal lacks jurisdiction to 
decide this issue.  A benefit claim must be denied for there to be a dispute, and 
without a dispute, under s. 280(2) of the Insurance Act,2 there is no right of 
application to the Tribunal.  Based on the record, I find that the issue of the 
$4,915.00 is not properly before me. Even if I am wrong about the Tribunal’s lack 

 
2 R.S.O. 1990, c. I.8. 
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of jurisdiction, I have no way of assessing the reasonableness and necessity of 
the specific interventions proposed in this plan because the applicant has not 
tendered it as evidence. 

[30] The applicant has also failed to counter the respondent’s submission that the 
$3,925.00 plan duplicates services that it previously approved.  He makes no 
reply submissions and tenders no evidence to address the respondent’s 
evidence that the treatment plan proposes a physical therapy duplicated in other 
treatment plans approved around the time it was submitted.  I therefore accept 
the respondent’s evidence and find on a balance of probabilities that the 
treatment plan is duplicative.  On that basis, I conclude the plan is not reasonable 
and necessary. 

[31] To address the respondent’s submission that it approved the $2,296.25 plan, the 
applicant directs me to consider an email from the recommending clinic, OMNI 
Health & Rehab Clinic, stating that the applicant has an outstanding balance of 
$2,859.05.  The email does not itemize the specific services incurred but not paid 
for.  Nor does it reference any specific treatment plan.  Since the applicant has 
not addressed the respondent’s submission that it already approved this plan, I 
accept the respondent’s submissions and evidence and find that the plan was 
never denied.  Absent a denial, there is nothing to trigger the Tribunal’s 
jurisdiction to decide this issue.  

[32] Since the applicant has not met his evidentiary onus on these issues, I determine 
that he is not entitled to payment for these treatment plans. 

Psychological services (three treatment plans) 

[33] The applicant claims he is entitled to three OCF-18s (Treatment and Assessment 
Plans) proposing psychological services.  Again, the applicant makes no initial 
submissions that are specific to any of the treatment plans in dispute.  He makes 
the general submission that his surgical interventions, diagnoses, and the 
severity of his ongoing condition make the medical and rehabilitations benefits in 
dispute reasonable and necessary.   

[34] The respondent does not dispute that the applicant suffered psychological 
injuries as a result of the accident.  It submits that the first two of the three 
disputed treatment plans duplicate services already approved, and that the third 
is not reasonable and necessary because the applicant stated to Dr. Sethi, 
Insurer’s Examiner, in a report dated October 25, 2017, that he did not find 
previous counselling sessions helpful.  The respondent’s submissions on the 
three plans are as follows: 
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i. $2,028.72 in a treatment plan submitted March 29, 2017: the respondent 
submits that the plan proposed a Psychological Assessment, not 
psychological services, and that it approved a plan submitted on February 23, 
2017 for a Psychological Assessment in the same amount.  The respondent 
submits that the disputed plan is a duplication of another plan approved 
almost concurrently. 

ii. $3,641.09 for psychological services submitted on March 29, 2017: the 
respondent submits that it approved a plan for psychological treatment in the 
same amount submitted on March 29, 2017.  The respondent submits that the 
disputed treatment plan duplicates services already approved.  

iii. $3,341.87 for psychological services submitted on August 4, 2017: the 
respondent submits that this plan for further counselling is not reasonable and 
necessary because the applicant reported to Dr. Sethi, an Insurer’s Examiner, 
that he found previous psychological counselling interventions unhelpful.  
Instead, Dr. Sethi recommended a mindfulness based chronic pain 
management program and a psychiatry consult to optimize his psychotropic 
medications.  Those recommendations are set out in a report dated October 
25, 2017. 

[35] The applicant has not countered any of the respondent’s submissions on the 
disputed psychological interventions except to submit that Dr. Hasan, his 
consulting psychiatrist, recommended ongoing counselling on August 23, 2018.   

[36] Because the applicant has done nothing to refute the respondent’s submissions 
as to the duplicative nature of the first two plans (in the amount of $2,028.72 and 
$3,641.09), he has failed to persuade me that these plans represent reasonable 
and necessary expenses.  Regardless, the applicant has not made submissions 
regarding the reasonableness and necessity of these plans, so I need not find 
that the plans replicate services previously approved by the respondent.  I simply 
conclude that the applicant has simply not met his evidentiary onus in relation to 
these plans. 

[37] Only one of the disputed treatment plans (the plan for $3,341.87 submitted on 
August 4, 2017) appears to propose additional services to those already 
approved by the respondent.  That plan proposes additional counselling sessions 
with Dr. Romeo Vitelli, the same practitioner who counselled the applicant in an 
approved round of sessions between April and June 2017.  Those sessions 
included talk therapy, discussing feelings, and breathing exercises.    
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[38] In a Psychotherapy Progress Report dated July 19, 2017, Dr. Vitelli notes that 
the applicant “grew increasingly more motivated to attempt the relaxation 
techniques with increased practice and familiarity.”  This report is at odds with the 
applicant’s remark to psychiatrist Dr. Jay Sethi, Insurer’s Examiner, in October of 
2017, that he found Dr. Vitelli’s services unhelpful.  I prefer the applicant’s self-
report as to the efficacy of the treatment over the assessment of Dr. Vitelli, the 
provider who would benefit from the delivery of further treatment to the applicant. 

[39] I am prepared to accept the opinion of Dr. Hasan, the applicant’s consulting 
psychiatrist, that he would benefit from continued counselling.  There is no 
dispute that the applicant sustained psychological impairments as a result of the 
accident.  The applicant’s comment to Dr. Sethi does not, in my view, show that 
all future psychological interventions would be unreasonable or unnecessary.  
Treatment with Dr. Vitelli may not have been helpful, but treatment with another 
provider or through another treatment modality might be.   

[40] The applicant has made no submissions as to why $3,341.87 of ongoing 
psychotherapy with Dr. Vitelli is reasonable and necessary.  He has not 
specifically replied to the respondent’s position that the disputed intervention is 
not reasonable or necessary because the applicant described Dr. Vitelli’s 
services as unhelpful.  Despite Dr. Sethi’s recommendation for a mindfulness 
based chronic pain program or follow-up with a psychiatrist, the applicant has not 
submitted a treatment plan for such supports since being assessed by Dr. Sethi.  
Nor has he submitted any treatment plans for psychological services since Dr. 
Hasan made his recommendation for further counselling.   

[41] The account activity summary from Novo Medical Services indicates the 
applicant obtained no further services after this plan was submitted.  It appears, 
however, that the applicant obtained counselling elsewhere through his 
employee assistance program, because Dr. Hasan’s August 23, 2018 clinical 
note mentions this.  The applicant told Dr. Hasan that he had been attending 
counselling up until about eight months prior (approximately January of 2018), 
and that in addition to considering counselling with the service Dr. Hasan 
recommended, he would reach out to his “EAP” to have more sessions with his 
previous counsellor. 

[42] I have been asked to determine the reasonableness and necessity of the specific 
treatment plans before me, not to make blanket findings about the 
reasonableness and necessity of future claims for medical benefits.  On a 
balance of probabilities, I conclude that the proposal for an additional round of 
counselling with Dr. Vitelli is not a reasonable intervention given the limited 
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success of past counselling with this provider.  All of the evidence before me, 
except the records of Dr. Vitelli, the provider who would be delivering the 
disputed services, show that the applicant did not wish to continue under his 
care, and that alternate psychological supports would better meet his treatment 
needs. 

[43] To conclude, the applicant has failed to discharge his evidentiary onus by 
showing that the first two treatment plans are more than mere duplications of 
services already approved, and by failing to show how the specific interventions 
proposed in the third treatment plan are reasonable and necessary.  

3) Award 

[44] The applicant claims an award under Regulation 664 for unreasonably withheld 
or delayed benefits.  The well-established standard for awards under Regulation 
664 set out in the Financial Services Commission of Ontario case of Plowright v. 
Wellington Insurance Co.3 is conduct that is excessive, imprudent, stubborn, 
inflexible, unyielding or immoderate.    

[45] The applicant makes only brief submissions in support of his claim for an award, 
pointing only to the severity and persistence of his physical and psychological 
condition.  He submits that his circumstances “cry out for the Respondent to be 
held to account for its utmost duty of good faith to its insured.” In reply 
submissions, the applicant states that the respondent withheld payment for years 
because it maintained the position that his claims were properly WSIB claims.  In 
my view, this does not amount to unreasonable conduct on the part of the 
respondent that would warrant an award.  The applicant has not set out 
particulars of excessive, imprudent, stubborn, inflexible, unyielding or 
immoderate conduct deserving of an award, and I accordingly deny his request 
for one. 

  

 
3 1993 OIC File No.: A-003985 (FSCO).  
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CONCLUSION  

[46] The applicant has not discharged his onus with respect to the attendant care and 
medical benefits in dispute.  Therefore, the benefits are not payable, and no 
interest is owing.  There is no basis for an award. 

Released: October 15, 2021 

__________________________ 
Theresa McGee, Vice Chair 


