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COSTS ENDORSEMENT 

DIAMOND J.: 

[1] By Reasons for Decision released on April 12, 2021, I found the third party Dennis 

G.K. Chu (“Chu”) to be 50% responsible for causing the plaintiff’s injuries, and granted  

judgment in favour of the defendant Ottavio Fabrizi (“Fabrizi”) against Chu for the sum of 

$110,000.00.  At the conclusion of my Reasons, I invited counsel to exchange written 

submissions if they were unable to resolve the costs of these proceedings. 

[2] I have now received and reviewed the costs submissions of Fabrizi and Chu.  Fabrizi 

submits that his costs be fixed and payable in the all-inclusive amount of $93,231.64 

consisting of (a) 50% of his partial indemnity costs rate for the main action until March 10, 

2021 when he served an Offer to Settle ($50,000.00 plus legal expenses), and (b) his 

substantial indemnity costs from the date of his Offer to Settle onward. 

 

[3] For his part, Chu submits that a reasonable and proportionate result would be a costs 

award in favour of Fabrizi in the amount of $57,690.64 consisting of $30,000.00 plus HST 

($3,900.00) and disbursements of $23,790.64 (a figure which is claimed by Fabrizi and 

apparently accepted by Chu). 
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[4] From my review, the provision of Rule 49.10 were invoked and Fabrizi is entitled to 

his costs from March 10, 2021 onward on a substantial indemnity basis.  Chu does not 

oppose this result, but submits those costs are still too high as there was no need to have two 

counsel docket time in furtherance of the third party action.  Chu never made any Offer to 

Settle other than a dismissal of the third party action. I find it reasonable for Fabrizi to have 

pursued contribution and indemnity from Chu.   

[5] As recently held by Justice Akbarali in Labrador Recycling Inc. v. Folino 2021 

ONSC 2195 (CanLII)” 

“Subject to the provisions of an Act or the rules of court, costs are in the 

discretion of the court, pursuant to s. 131 of the Courts of Justice Act, R.S.O. 

1990, c. C.43. The court exercises its discretion taking into account the 

factors enumerated in r. 57.01 of the Rules of Civil Procedure, including the 

principle of indemnity, the reasonable expectations of the unsuccessful 

party, and the complexity and importance of the issues. Overall, costs must 

be fair and reasonable: Boucher v. Public Accountants’ Council for the 

Province of Ontario, 2004 CanLII 14579 (Ont. C.A.), 71 O.R. (3d) 291, at 

paras. 4 and 38. A costs award should reflect what the court views as a fair 

and reasonable contribution by the unsuccessful party to the successful 

party rather than any exact measure of the actual costs to the successful 

litigant: Zesta Engineering Ltd. v. Cloutier, 2002 CanLII 25577 (ON CA), 

2002 CarswellOnt 4020, 118 A.C.W.S. (3d) 341 (C.A.), at para. 4.” 

[6] As always, I am mindful of my obligation to consider what is “fair and reasonable” 

in fixing costs with a view to balancing compensation of the more successful party with the 

overall goal of fostering access to justice.   Having regard to the results achieved, the 

reasonable expectations of the parties and the hours claimed by counsel for Fabrizi,, in my 

view a fair and just result is for Chu to pay Fabrizi the costs of these proceedings in the all-

inclusive amount of $75,000.00. 

 
 

 
Diamond J. 

Released: May 6, 2021 
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