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OVERVIEW

[1] The applicant, Blake Cross, was injured in an automobile accident on March 14,
2019 and sought benefits pursuant to the Statutory Accident Benefits Schedule —
Effective September 1, 2010 (Schedule)! from TD Insurance Meloche Monnex,
the respondent.

[2] The respondent denied the applicant’s claim for physiotherapy and, as a result,
the applicant submitted an application to the Licence Appeal Tribunal —
Automobile Accident Benefits Service (Tribunal).

[3] A case conference was held on October 2, 2020 and the matter proceeded to a
written hearing.

ISSUES IN DISPUTE
[4] The following issues are to be decided:

(i) Is the applicant entitled to $2,727.04 for physiotherapy and massage
therapy recommended by Kitchener Physiotherapy & Wellness in a
treatment plan (OCF-18) dated September 19, 20197

(i) Is the applicant entitled to interest on any overdue payment of benefits?
RESULT

[5] | find that the applicant is not entitled to the September 19, 2019 OCF-18, no
interest is payable, and this application is dismissed.

ANALYSIS
Physiotherapy and Massage Therapy

[6] Sections 14 and 15 of the Schedule provide that the insurer shall pay medical
benefits to, or on behalf of, an applicant so long as the applicant sustains an
impairment as a result of an accident and the medical benefit is a reasonable and
necessary expense incurred by the applicant as a result of the accident.

[7] The September 19, 2019 OCF-18 was completed by Ravikumar Pandya,
physiotherapist, and sought funding for a total body assessment, 16 sessions of
physiotherapy, and 16 sessions of massage therapy. The estimated duration of
the treatment plan was 12 weeks. The goals of the treatment plan were pain

10. Reg. 34/10.
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[8]

reduction, increased range of motion, increase in strength, improve functional
status, return to activities of normal living, return to pre-accident work activities,
and a return to pre-accident recreation activity level. The OCF-18 indicated that
the applicant’s pain had “gone chronic” in his low and upper back, which limited
his ability to sit for longer than 30 minutes, stand or participate in recreational
activities. Since the last treatment plan, this OCF-18 stated that the applicant
had improved neck pain but worse pain in his upper and lower back.

| find that the applicant has failed to prove on a balance of probabilities that the
September 19, 2019 OCF-18 is reasonable and necessary for the following
reasons:

(i)

(ii)

(iif)

(iv)

The clinical notes and records (CNRs) of the applicant’s family physician,
Dr. Rodney Bruce, show that the last recommendation for physiotherapy
and chiropractic treatment was on June 17, 2019 despite the applicant
reporting at this visit that he did not feel much improvement in the past
month from these modalities. On September 12, 2019, the applicant
again saw Dr. Bruce and reported that he felt that he had plateaued since
June 2019 and Dr. Bruce made no recommendation for continued
physical therapy at this time. Instead, Dr. Bruce prescribed Cymbalta for
the applicant’s pain. Therefore, | find that Dr. Bruce’s CNRs provide no
compelling contemporaneous evidence in support of the treatment plan;

Dr. Bruce’s CNRs show that he recommended physiotherapy and
massage therapy to the applicant at a January 20, 2020 visit. The
estimated duration of the disputed treatment plan, however, was 12
weeks and, therefore, would have ended on December 12, 2019, which
was prior to Dr. Bruce’s recommendation;

It is unclear if the applicant was obtaining any relief from physiotherapy
and massage therapy. The CNRs from Kitchener Physiotherapy &
Wellness from July 3, 2019 to September 26, 2019 show that the
applicant had “great” and “fantastic” relief after treatment. This
information, however, is inconsistent with the applicant’s reports to Dr.
Bruce of not feeling much improvement from his treatment and
plateauing. As there is no explanation for these discrepancies, | am
unable to reconcile the applicant’s conflicting reports of relief to determine
if the disputed OCF-18 would have achieved one of its stated goals of
pain reduction;

The applicant submitted that the September 19, 2019 treatment plan is
reasonable and necessary because his psychological diagnosis of Major
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(v)

(vi)

Interest

Depressive Disorder, Single Episode, Moderate,? was impacted by his
physical impairments and inability to participate in his pre-accident
recreational activities such as hockey and baseball. The applicant,
however, failed to direct me to evidence to support this position or any
objective medical evidence that ongoing physiotherapy and massage
therapy would assist him in returning to his pre-accident recreational
activities or assist with his psychological impairment;

While the applicant is correct that Dr. Noel A. Kerin, physician, noted that
the applicant’s musculoligamentous strain/sprain of his cervical spine
(WAD 1) had not yet resolved in his December 16, 2019 Insurer’'s General
Physician Examination report,® | do not agree with the applicant’s
submission that this equates to a finding that the proposed treatment plan
is necessary. Dr. Kerin opined that the September 19, 2019 treatment
plan was not reasonable and necessary and he did not support further
facility-based treatment or ongoing passive therapy.# Instead, Dr. Kerin
recommended active physiotherapy of a self-directed nature such as
aquatherapy,® and this type of treatment was not proposed under the
September 19, 2019 treatment plan; and

The applicant submitted that Dr. Kerin’s December 16, 2019 report is
flawed and should be given no weight. Even if | agreed with his position,
such a finding would not automatically render the applicant entitled to the
disputed treatment plan. The burden remains with the applicant to prove
that the proposed treatment is reasonable and necessary on a balance of
probabilities and, in this case, | find that the applicant has failed to meet
his burden.

As there are no benefits owing, no interest is payable.

CONCLUSION

For the reasons outlined above, | find that:

(i)

The applicant is not entitled to the September 19, 2019 OCF-18;

2 December 16, 2019 Insurer’'s Psychological Examination by Dr. Johan Reis, psychologist, Submissions
of the Applicant, tab 10, page 12.

3 Submissions of the Applicant, tab 11, page 7.

4 |bid. at pages 7-8.

5 |bid. at page 7.
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(i) No interest is payable; and

(iif) This application is dismissed.

Date of Issue: August 20, 2021

Lindsay Lake, Adjudicator
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