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COSTS ENDORSEMENT 

 

[1] On December 31, 2021 I released my trial decision in this motor vehicle accident tort action 

(Treiers v. Kmith et al., 2021 ONSC 8536). I invited counsel to provide written submissions 

on costs if they were unable to agree, and they have now both done so. 

[2] Before trial the plaintiff Nicholas Treiers had brought a motion before my colleague 

Casullo J. in which he successfully moved to strike the defendants’ jury notice on account 

of the COVID-19 pandemic. She ultimately reserved the issue of costs of the motion to be 

decided by the trial judge. Accordingly, I must now decide who should be awarded their 

costs in relation to both the motion and the trial. 

I. Mr. Treiers’s presumptive entitlement to costs 

[3] As Perell J. noted in Amelin Resources, Inc. v. Victory Energy Operations, L.L.C., 2019 

ONSC 239 at para. 13: 

The most general rule about costs, not to be departed from without good 

reason, is that costs at a partial indemnity scale follow the event, which is 

to say that normally costs are ordered to be paid by the unsuccessful party 

to the successful party on a partial indemnity scale. 

[4] This general rule is not absolute. Among other things, Rule 49 of the Rules of Civil 

Procedure imposes costs sanctions on a party who turns down a settlement offer and then 

fails to beat that offer in the proceedings to which the offer applied. 

[5] Mr. Treiers was entirely successful in his motion to strike the defendants’ jury notice. There 

were no Rule 49 offers made in relation to this motion that I need to consider. 
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[6] However, identifying who was successful at trial is somewhat more complicated. 

[7] Mr. Treiers’s action arose out of an accident in April 2018 during which he was struck and 

knocked down in a crosswalk by an SUV driven by the defendant Michael Kmith. The 

corporate defendant A1 on One Home Care Inc. was the owner of the vehicle. I should note 

that while Mr. Kmith and the corporation were the nominal defendants in this action, the 

defence was actually conducted by the vehicle owner’s insurer.  

[8] The defendants did not admit liability for the accident. Under s. 193(1) of the Highway 

Traffic Act, it was their onus to prove that the accident was not caused by Mr. Kmith’s 

negligence. I found that the defendants had not met their onus and also rejected their 

argument that Mr. Treiers had been contributorily negligent. Accordingly, Mr. Treiers was 

entirely successful on the issue of liability. 

[9] However, he had much more limited success when it came to obtaining damages. His 

position was that the accident had caused him to sustain a permanent and serious injury to 

his lower back. The parties presented conflicting medical opinion evidence on this issue. I 

found that the evidence as a whole fell short establishing on a balance of probabilities that 

Mr. Triers had suffered a permanent and serious lower back injury as a result of the 

accident. This led me to find that he had not met the threshold under s. 267.5(5) of the 

Insurance Act for claiming general damages for non-pecuniary loss. 

[10] Over the defendants’ objections, I permitted Mr. Treiers to amend his pleadings to claim 

special damages for lost income. My finding that he had not proved that the accident had 

caused a permanent injury to his back effectively precluded him from recovering any 

damages for future lost income, since I was not satisfied that he had demonstrated that the 

accident would impede his ability to work in the future. 

[11] However, I did find that he had sustained non-permanent injuries in the accident that had 

interfered with his ability to work in the short term. The amount of his recovery on this 

basis was very modest, in part because he had been a full-time student at the time of the 

accident and had only worked for a few months during the following summer, at a job that 

paid near minimum wage, and in part because s. 267.5(1) of the Insurance Act capped his 

recovery at 70% of his actual pre-trial income loss. I estimated his actual income loss at 

around $2,400, and awarded him 70% of this amount, or $1,680, plus pre-judgment 

interest. 

[12] Despite his very limited success when it came to obtaining damages, I think Mr. Treiers 

must still be considered to have been the successful party at trial. Although his recovery 

was very modest, it was greater than zero and was vigorously contested by the defendants, 

who took the position that they were not liable for the accident and that he should receive 

nothing. He is therefore presumptively entitled to receive his costs on a partial indemnity 

scale. The limited extent of his success in obtaining damages remains a factor for me to 

consider when fixing these costs: see, e.g., Rule 57.01(1)(a). 

[13] I must also consider whether Mr. Treiers’s entitlement to costs is affected by Rule 49. 



[14] Both parties made Rule 49 pre-trial settlement offers. It is undisputed that the judgment 

Mr. Treiers obtained was less favourable than his own offers, and that these accordingly 

trigger no adverse cost consequences for the defendants. 

[15] The defendants’ Rule 49 offer, which they made on May 6, 2021, was for a zero-damages 

dismissal of the action in which each party would agree to bear their own costs. However, 

the defendants’ offer not to seek their own costs only remained effective if Mr. Treiers’ 

accepted the offer by 5:00 p.m. on May 11, 2021, one week before the trial was scheduled 

to start. 

[16] Settlement offers only attract cost consequences under Rule 49.10 when they do not expire 

“before the commencement of the hearing”. The defendants’ offer to forgo seeking their 

costs expired a week before the hearing. By the time the trial began, their unexpired offer 

was for Mr. Treiers to consent to his action being dismissed while remaining liable to pay 

the defendants’ costs, to which they would have been presumptively entitled as a result of 

the dismissal. In my view this was less an offer to settle than a demand for Mr. Treiers’s 

unconditional surrender. 

[17] By taking the case to trial, Mr. Treiers obtained a small but non-zero award of damages, 

and also acquired a presumptive entitlement as the successful party to receive at least some 

part of his costs, and not to be required to pay costs to the defendants. 

[18] In my view, Mr. Treiers is plainly better off now than he would have been if he had 

accepted the defendants’ offer at any time before trial. If he had accepted the offer as it 

stood up until the end of the business day on May 11, 2021, he would have received nothing 

but paid no costs. If he had accepted the offer later, during the week before trial, he would 

have still received nothing and would now been on the hook to pay the defendants’ costs. 

After trial he stands to receive a modest damages award plus whatever costs I grant him. 

[19] The defendants argue that since Mr. Treiers only formally applied to amend his pleadings 

to include a claim for lost income near the conclusion of the trial, the damages that I 

ultimately awarded him on this basis should be disregarded for the purposes of Rule 49. 

According to the defendants: 

The Court cannot attach cost consequences to a failure to make an offer for 

damages that did not exist when the damages were not specifically 

plead[ed]. The Court cannot deprive the Defendants’ right to costs espoused 

by Rule 49.10(2), where a litigant cannot be expected to make a “well-

calculated offer” that includes damages not explicitly sought and plead[ed] 

by the Plaintiff 

[20] I disagree. As I noted in my trial decision, I am satisfied that the defendants knew well 

before trial, and certainly by the time they made their Rule 49 offer on May 6, 2021, that 

Mr. Treiers intended to seek leave to amend his pleadings to include a lost income claim.  

[21] When the defendants’ counsel examined Mr. Treiers for discovery in May 2020, a year 

before trial, they questioned him extensively about the impact of the accident on his ability 

to work. While these questions were relevant to the issue of whether he had met the general 



damages threshold, they also suggest an awareness of the possibility that Mr. Treiers might 

seek to expand his claim to seek damages for lost income. Indeed, Mr. Treiers made it clear 

in his discovery testimony that he had missed work because of lower back pain that he 

attributed to the accident. 

[22] Mr. Treiers’s counsel then served an expert economic loss report on the defendants’ 

counsel in early April, 2021. Mr. Treiers ultimately agreed not to rely on this report at trial 

because it had been served late. However, I think that the receipt of this report would have 

made it apparent to the defendants’ counsel that Mr. Treiers was contemplating seeking to 

amend his pleadings to include a claim for lost income.  

[23] In these circumstances, I am satisfied that when the defendants’ counsel made their Rule 

49 offer to settle on May 6, 2021, they knew full well that they were asking Mr. Treiers to 

give up the chance of amending his pleadings to include this new head of damages. In my 

view, it is entirely reasonable to expect them to factor this into their settlement offer. 

[24] As Laskin J.A. noted in Rooney (Litigation Guardian of) v. Graham, 2001 CanLII 24064 

at para. 45 (Ont. C.A), “[t]he purpose of Rule 49 is to encourage parties to make reasonable 

offers to settle and to facilitate the early settlement of litigation”. This purpose would be 

undermined if I were to adopt the defendants’ formalistic approach and pretend that they 

were ignorant of what Mr. Treiers meant to do because their only source of information 

was his pleadings. 

[25] The defendants made a calculated decision to offer Mr. Treiers nothing. He turned down 

the offer, went to trial, and received something. I think it would contrary to both the letter 

and the spirit of Rule 49 to now impose cost sanctions on Mr. Treiers for not accepting an 

offer that would have put him in a worse position than he now occupies. 

[26] Even if I am wrong in my conclusion that the defendants’ offer should not be seen as 

triggering any Rule 49.10 costs consequences, I would nevertheless exercise my discretion 

under Rule 49.10(2) to decline to impose any such consequences in this case. 

[27] As matters stood at the start of trial, the defendants’ offer was that Mr. Treiers would 

abandon his claims against them and pay their costs. As I noted earlier, I see this as less an 

offer to settle than a demand for his unconditional surrender. It contained no real element 

of compromise.  

[28] Even if this offer did somehow fall within the letter of Rule 49, contrary to what I have 

concluded, it did nothing to advance the underlying policy objectives of the rule. I see no 

good reason to reward the defendants for making such an offer, or to sanction Mr. Treiers 

for not accepting it. See Data General (Canada) Ltd. v. Molnar Systems Group Inc., 1991 

CanLII 7326 (Ont. C.A.); Walker Estate v. York Finch General Hospital, 1999 CanLII 

2158 (Ont. C.A.). 

II. Fixing the quantum of costs 

[29] When exercising my discretion to fix costs, I must consider the non-exhaustive list of 

relevant factors in Rule 57.01(1).  



[30] I must also bear in mind that “the overarching principles to be applied in dealing with the 

costs of any proceeding are reasonableness, fairness and proportionality”: Barbour v. 

Bailey, 2016 ONCA 334 at para. 9. As Armstrong J.A. observed in Boucher v. Public 

Accountants Council for the Province of Ontario, 2004 CanLII 14579 at para. 26: 

Overall … the objective is to fix an amount that is fair and reasonable for the 

unsuccessful party to pay in the particular proceeding, rather than an amount 

fixed by the actual costs incurred by the successful litigant. 

A. The motion to strike the defendants’ jury notice 

[31] On the motion to strike the defendant’s jury notice, Mr. Treiers seeks costs on a partial 

indemnity basis of $4,678.18 in fees, inclusive of HST. This reflects 18.4 billed hours by 

two different lawyers. Although they were of different seniority levels, both have billed at 

the same partial indemnity rate of $225, which is calculated at half of their actual hourly 

rate. 

[32] The defendants do not take direct issue with the quantum of costs sought. Instead, they 

argue that the motion was unnecessary because Mr. Treiers: 

… could have limited his claim for damages and sought a transfer of the 

action to Simplified Procedure to have a trial by judge-alone. The Jury 

Notice motion that [sic] was unnecessary and improper.  

[33] The defendants argue that this supposed impropriety justifies awarding them their costs of 

the motion, even though it was granted over their opposition. 

[34] While it is true that Mr. Treiers could have converted his action to a simplified procedure 

action, this would have required him to limit his claim for damages to the $200,000 

maximum. The defendants argue that he ought to have done so, because: 

In Mr. McCarthy’s closing submissions, he offered a range of damages of 

$80,000.00 to $120,000.00 – a range that is well-within the monetary 

jurisdiction of Simplified Procedure of $200,000.00.  

[35] However, $80,000 to $120,000 range for damages was what Mr. Treiers sought in general 

damages for non-pecuniary loss, before applying the $39,754.31 deductible. He also sought 

special damages for past and future income loss in the $200,000 to $250,000 range. 

Accordingly, the total damages Mr. Treiers sought were in the range of $250,000 to 

$340,000, which was well above the simplified procedure cap.  

[36] I am not persuaded that Mr. Treiers ought to have pursued his desire to have an earlier non-

jury trial by relinquishing his right to obtain any damages in excess of $200,000, rather 

than proceeding as he did by moving to strike the defendants’ jury notice while continuing 

his case as an ordinary action. 

[37] I say this for two main reasons. First, as I will discuss further later, this is not a case where 

Mr. Treiers ought to have reasonably understood that he had no realistic chance of 



obtaining any damages in excess of $200,000. To the contrary, if his position about the 

nature and extent of his injuries had prevailed at trial, he would likely have received 

damages somewhere in the $250,000 to $340,000 range he was seeking. His position on 

damages was supported by credible medical evidence, and although he was ultimately not 

successful I considered it to be a close case.  

[38] Second, Mr. Treiers’s motion to strike was heard on March 26, 2021, which was less than 

two months before his trial ultimately began in May 2021. I am not satisfied that converting 

the trial to a simplified procedure action at this late date would have resulted in any 

dramatic efficiency gains. Indeed, the trial ultimately took only six days to complete, which 

was only one day more than the simplified procedure limit. As I will discuss further later, 

the trial would have been even shorter if the defendants had not insisted on contesting the 

issue of liability, a position that became wholly unsustainable after Mr. Kmith testified. 

The defendants also caused the first day of trial to be spent on a motion to exclude 

documentary evidence that I found had no merit.  

[39] In my view, it was entirely reasonable for Mr. Treiers to proceed as he did and move to 

strike the defendants’ jury notice while maintaining his action under the ordinary 

procedure. As the successful moving party, he is presumptively entitled to his costs of the 

motion. 

[40] When assessing whether the costs Mr. Treiers seeks are reasonable for a motion of this 

nature, it is helpful to compare it to the defendants’ own bill of costs for the motion. Their 

submitted bill of costs claims fees plus HST in the amount of $3,871.95 on a partial 

indemnity basis. However, this figure uses a 70% partial indemnity multiplier. If the 

conventional 60% multiplier is used instead, the amount of fees plus HST is reduced to 

$3,318.81. 

[41] I would note that the defendants’ counsel actually put more time into responding to the 

motion to strike than Mr. Treiers’s counsel spent advancing it. However, they were able to 

reduce their fees by delegating a substantial part of this work to Ms. Justine Lee Young, 

who was an articling student at the time. (She was later called to the bar midway through 

the trial).  

[42] In contrast, Mr. Treiers’s counsel of record, Lawrence Berg, Q.C., did much of the work 

on the motion himself, and while he delegated some work, including the actual attendance 

at the hearing of the motion, to R. Tally Vanounou, she is herself a relatively senior counsel 

(2002 call), even though she is less senior than Mr. Berg (1968 call). In any event, both 

billed at the same hourly rate, and both have discounted their partial indemnity fees by 

claiming only half of their actual rate rather than the usual 60%. 

[43] In my view, the amount of time spent by Mr. Treiers’s counsel was reasonable for a motion 

of this nature. However, I think that it would also have been reasonable for the defendants 

to expect the plaintiffs’ counsel to have delegated more of the preparatory work to lower-

cost timekeepers, as their own counsel did.  



[44] This is partially but not entirely offset by Mr. Treiers’s counsel having used partial 

indemnity rates that are set at only half their actual rates, rather than at the conventional 

60% rate they would have been entitled to claim. 

[45] Considering all of these factors, I would award Mr. Treiers his costs of the motion fixed at 

$4,000 all inclusive. 

B. The trial 

[46] Mr. Treiers argues that costs of the trial should follow the event in the ordinary way.  

1. The costs claimed by both sides 

[47] Mr. Berg has submitted a bill of costs that summarizes the work he did on the file before 

trial, and his disbursements. Specifically, he put 42 hours of work into the file, which at 

his full rate of $600/hour would come to $25,200 in fees. Using the ordinary 60% 

multiplier, his fees plus HST would be $17,085.60 on a partial indemnity basis. 

[48] His disbursements total $7,261.15. I should note that this does not include the amount that 

was paid for the expert income loss report that was filed late, and which for was for that 

reason not relied on by the plaintiff at trial. 

[49] Mr. Berg retained Mr. McCarthy to act as trial counsel. Mr. McCarthy has submitted a 

costs outline seeking $36,140.79 in fees plus HST for his own and his law clerk’s work on 

a partial indemnity basis. However, I would note that he has set his partial indemnity rate 

at 70% of his and his clerk’s actual hourly rates. If the conventional 60% multiplier is used 

instead, this reduces their partial indemnity fees plus HST to $30,978.24. Mr. McCarthy’s 

costs outline does not include any additional disbursements. 

[50] Combining these figures, Mr. Treiers’s partial indemnity costs claim for the trial comes to 

$48,063.84 in fees plus HST when calculated on a 60% basis, plus $7,261.15 in 

disbursements plus HST, for a total of $55,324.99 all inclusive. 

[51] The defendants counsel have submitted their own bill of costs, in which they seek their 

own partial indemnity fees plus HST in the amount of $40,787.52. However, like Mr. 

McCarthy they have calculated their partial indemnity fees using a used a partial indemnity 

rate that is set at 70% of their actual billing rates. If the conventional 60% multiplier is used 

instead, this reduces their partial indemnity fees plus HST claimed to $34,960.73. 

[52] The defendants’ bill of costs also includes $11,245.47 for disbursements, inclusive of HST. 

This brings the total to $46,206.20. 

[53] Importantly, the defendants’ costs figures only reflect work done and disbursements paid 

after May 6, 2021, which was the date that the defendants served their offer to settle, as 

discussed above. They have not provided any information about their legal fees and 

disbursements before this date. 



[54] I should also note that the defendants’ bill of costs includes more than 20 hours of work 

that was done by counsel and a law clerk to prepare the defendants’ bill of costs and written 

costs submissions. Conversely, Mr. Treiers’s counsels’ bills of cost do not reflect any work 

done after the trial ended. 

[55] In my view, the costs the defendants seek to claim for themselves at trial serve as a useful 

benchmark when considering what would be a fair and reasonable amount to expect them 

to pay.  

[56] Their partial indemnity costs only from May 6, 2021 onwards come to 84% of the total 

amount that Mr. Treiers’s counsel seek for their work the action as a whole. I think this 

significantly undermines the defendants’ complaints that the time Mr. Treiers’s counsel 

spent on the file was “excessive and unreasonable”. Indeed, it is apparent to me that the 

defendants – or, more accurately, their insurer – poured vastly more resources into 

defending this action than Mr. Treiers put into its prosecution. 

2. The amount claimed and recovered in the action 

[57] Rule 57.01(1)(a) directs courts to consider “the amount claimed and the amount recovered 

in the proceeding”. Mr. Treiers ultimately sought damages of between $250,000 and 

$340,000. The amount he was awarded was dramatically less.  

[58] However, I think it is important to bear in mind that Mr. Treiers’s ability to recover either 

general or special damages hinged mainly on the same issue, namely, whether he could 

prove that the accident caused him to suffer a permanent lower back injury.  

[59] As I will discuss further below, Mr. Treiers’s case on the issue of fault was very strong. 

The key dispute at trial was over whether he had proved that the accident caused a 

permanent injury to his lower back. Each side presented conflicting medical opinion 

evidence from a well-qualified orthopedic surgeon. I ultimately concluded that Mr. Treiers 

had not met his burden of establishing that his medical expert’s opinion about the nature 

and cause of his lower back pain complaints was more likely correct than the defence 

expert’s opinion that he had muscular imbalances that were correctable through exercise. 

However, I considered this to be a close call. If I had decided this question the other way, 

Mr. Treiers would probably have been awarded general damages and damages for future 

income loss somewhere in the $250,000 to $340,000 range he was seeking. 

[60] In other words, this was not a situation like that in Ridwan v. Eichenberg, 2017 ONSC 

1380, cited by the defendants, where the trial judge faulted the plaintiff for failing to 

recognize that even if the jury found in her favour based on the evidence that she presented 

at trial, she was still unlikely to recover an amount above the small claims limit.  

[61] The defendants contend further that Mr. Treiers and his counsel should be faulted for not 

bringing this action under the simplified procedure, and that he should accordingly be 

denied his costs under Rule 76.13(3). They argue: 

Rule 76.13(3) differs from 57.05(1) in that the denial of costs to a Plaintiff 

who commences and continues an action under the ordinary procedure is 



mandatory if the amount recovered is equal to or less to the monetary 

jurisdiction of Simplified Procedure.  

[62] In my view, this submission is based on a misunderstanding of what Rule 76.13(3) says. 

As the Ontario Court of Appeal put it in Garisto v. Wang, 2008 ONCA 389 at para. 17, 

“rule 76.13 has a built-in safety valve”. It denies costs to a plaintiff who recovers less than 

the statutory amount, now $200,000, “unless … the court is satisfied that it was reasonable 

for the plaintiff … to have commenced and continued the action under the ordinary 

procedure”: Rule 76.13(3)(b)(i).  

[63] In other words, the denial of costs under Rule 76.13 is not “mandatory if the amount 

recovered is equal to or less to the monetary jurisdiction of Simplified Procedure”, but is 

only triggered if the court is not satisfied that the plaintiff had a reasonable justification for 

proceeding as he or she did. 

[64] In this case, I am satisfied that it was reasonable for Mr. Treiers to pursue his claim as an 

ordinary action. As I have already discussed, if he had succeeded at trial on the key disputed 

factual issue of whether he had suffered a permanent lower back injury as a result the 

accident, his recovery would likely have been well over the $200,000 limit. This was not a 

situation where the plaintiff and his counsel should have realized that there was no 

reasonable prospect of my accepting the opinion evidence of their medical expert, Dr. 

Abuzgaya. To the contrary, as I noted in my trial decision (at para. 119), he “was in many 

respects an impressive witness”. In short, this was a case where Mr. Treiers had “credible 

medical evidence to support a claim for an amount that exceeds the simplified procedure 

limit”: Garisto v. Wang, supra at para. 22. 

[65] In these circumstances, I think it would have been unreasonable for Mr. Treiers to have 

proceeded under the simplified procedure, thereby capping the damages he could receive 

at $200,000. Doing so would have meant that he would have been substantially 

undercompensated even he had been wholly successful at trial. 

[66] I would also note that it is not apparent that this action would proceeded all that much more 

cheaply or efficiently under the simplified procedure. The defendants’ examination of Mr. 

Treiers for discovery was relatively brief, his counsel chose not to examine the defendants 

at all, and the trial itself lasted for only six days, which is only one day longer than the 

maximum permitted under the simplified procedure. 

3. The conduct of the litigation by the parties and their counsel 

[67] Another relevant factor is that the trial could have been even shorter but for the defendants’ 

decision to contest the issue of liability. This was a puzzling strategic choice for them to 

make in this case. They bore a statutory reverse onus on the question of whether the 

accident had been caused by Mr. Kmith’s negligence. They could only hope to meet this 

burden by having Mr. Kmith present a version of events in which he was not at fault for 

the accident. However, when Mr. Kmith testified at trial he essentially conceded that the 

accident was his fault. He frankly acknowledged that he had simply failed to see Mr. 



Treiers when he made a right turn into the crosswalk and struck him, and that he had been 

fatigued at the time.  

[68] The defendants called another witness who claimed to recall that Mr. Treiers had been 

wearing headphones at the time of the accident, which Mr. Treiers denied. However, in 

view of Mr. Kmith’s own description of how the accident occurred, I was not satisfied that 

there was anything Mr. Treiers could have done to avoid being hit by Mr. Kmith’s vehicle, 

whether or not he had been wearing headphones.  

[69] In these circumstances, I think the defendants’ refusal to concede liability for the accident 

weighs against them on the issue of costs: see Rule 57.01(1)(g). Their decision to contest 

this issue despite having no sound evidential basis for doing so probably added several 

days to the trial. 

[70] I should emphasize that I am not being critical of Mr. Kmith personally. As I noted at para. 

32 of my judgment, he “impressed me as someone who was plainly not trying to shade his 

evidence to minimize his own responsibility”. However, he was also evidently not making 

the litigation decisions at this trial, which was being defended in his name by the vehicle 

owner’s insurer. 

[71] Conversely, I do not accept the defendants’ contention that the trial was delayed by Mr. 

Treiers’s counsel’s “improper conduct”. They argue: 

The trial could have easily been completed in five days or less (see Rule 

76.12 (2)), where most of the first day of trial was needlessly consumed by 

motions brought as a result of the Plaintiff’s improper conduct, where:  

o The Plaintiff failed to comply with his disclosure obligations pursuant 

to the Rules of Civil Procedure, in serving income and employment 

documentation only five calendar days prior to the commencement of 

trial and in failing to list and serve the documents in an Affidavit of 

Documents “forthwith” contrary to Rule 30.07; and where,  

o The Plaintiff sought to rely on an expert, accounting Krofchik 

Valuations Report, served egregiously late, via e-mail on April 5, 

2021, contrary to Rule 53.03.  

[72] Addressing the second of these complaints first, the admissibility of the Krofchik report 

was never a live issue in the trial. Rather, Mr. Treiers’s counsel had made it clear at the 

trial management conference, held a week before the trial started, that because the Krofchik 

report had been delivered late the plaintiff would not seek to rely on it at trial.  

[73] With respect to the defendants’ first complaint, they fail to mention that I dismissed the 

motions they brought on the first day of trial, holding that the recently disclosed financial 

documentation was not complex and had not in any meaningful sense taken the defendants’ 

counsel by surprise. While I do tend to agree with the defendants’ characterization of the 

first day of trial as having been “needlessly consumed by motions”, I see them as needless 



in the sense that the defendants chose to bring them despite it being obvious that they had 

suffered no prejudice that would justify granting them any remedy.  

[74] Overall, the defendants and their counsel made what seems to be a considered tactical 

decision to vigorously contest every inch of ground in this case, whether it was reasonably 

defensible or not. They must now bear the costs consequences that flow from taking this 

approach. 

4. Proportionality 

[75] The defendants’ most compelling argument against having to pay Mr. Treiers’s costs is 

that they prevailed on the most consequential disputed factual issue the trial, namely, 

whether the accident had caused any permanent damage to his lower back. Indeed, from 

one perspective the defendants could be seen as having been the more successful party 

overall, in the sense that the damages Mr. Treiers received are closer to zero than to the 

$250,000 to $340,000 range he was seeking.  

[76] However, I would also note that it was open to the defendants to guard against the risk that 

they might not be wholly successful on the issue of damages by making Mr. Treiers a non-

zero Rule 49 settlement offer.  

[77] I will not attempt to resolve the dispute between counsel over whether the defendants’ 

insurer was taking a “principled position” by refusing to settle at any price, as the 

defendants contend, or whether its position put it in breach of its statutory obligation under 

s. 258.5(1) of the Insurance Act to try to settle the action as expeditiously as possible, as 

Mr. Treiers’s counsel maintain.  

[78] Rather, I will simply note that the defendants’ counsel knew that Mr. Treiers had been 

struck and knocked down by the SUV driven by Mr. Kmith, and that he had been shaken 

up badly enough that he had gone to the hospital emergency room that evening. They ought 

to have known that on Mr. Kmith’s own evidence it was overwhelmingly likely that he 

would be found at fault for the accident. They also knew from Mr. Treiers’s examination 

for discovery that he was claiming to have missed shifts at his summer job at Walmart in 

the months after the accident because of his sore back. Finally, they knew at least since 

April 2021 that he meant to seek to amend his pleadings to include a claim for lost income.  

[79] They nevertheless made a considered decision to treat Mr. Treiers’s claim as entirely 

worthless and to offer him nothing. While they may have believed that they would be able 

to resist his efforts to amend his pleadings to include a claim for lost income, they could 

have insured against this risk by making him a low but non-zero Rule 49 settlement offer. 

In these circumstances, I am not persuaded that it would be unfair to make the defendants 

– or more accurately, their insurer – bear the costs consequences of their tactical decision 

to offer him nothing whatsoever. 

[80] I agree with Mr. McCarthy that the situation in this case is somewhat analogous to that in 

Garisto v. Wang, supra, where the plaintiff had sought general damages in the range of 

$100,000 to $120,000 but was awarded only $20,000 by the jury, which was reduced to 



$5,000 after applying the statutory deduction. The plaintiff in that case was nevertheless 

awarded approximately $47,000 in costs. 

5. Fixing costs 

[81] As I have already noted, Mr. Treiers’s seeks $55,324.99 in all-inclusive partial indemnity 

costs, when his costs are recalculated using the conventional 60% multiplier. 

[82] Mr. McCarthy argues that “[t]here was no duplication between Mr. Berg and his retained 

trial counsel given that only one lawyer appeared at trial in regard to the trial of this action.” 

The defendants complain that both counsel: 

… attended the mediation that occurred on November 12, 2020 – a 

purposeful, strategic decision resulting in an unnecessary duplication of 

work, as well as being an obvious intimidation tactic on behalf of the 

Plaintiff and his lawyers to drive up legal costs.  

[83] However, the defendants fail to note that Mr. McCarthy did not include any fee for his 

attendance at the mediation in his costs outline. I also entirely fail to see how his presence 

at the mediation can be characterized as an improper “intimidation tactic”.  

[84] I largely accept that Mr. McCarthy and Mr. Berg have for the most part avoided any double-

billing. That said, I think that Mr. Berg’s decision to retain Mr. McCarthy to conduct the 

trial did create some inefficiency. His bill of costs includes three hours for time that he 

spent obtaining instructions from Mr. Treiers about retaining Mr. McCarthy, and then 

briefing Mr. McCarthy on the file. These steps presumably would have been unnecessary 

if Mr. Berg had conducted the trial himself. I think this justifies a modest reduction in the 

fees claimed. 

[85] I also think that the defendants’ success on the issue of general damages warrants a further 

reduction in the costs awarded to Mr. Treiers. The defendants had originally proposed to 

address the issue of whether Mr. Treiers had met the statutory threshold under the 

Insurance Act as a separate motion. Although I decided that it would be more efficient to 

fold this issue into the trial, there is some force to their argument that if it had been spun 

off and addressed in a free-standing motion they would have been entitled to their costs of 

this motion. 

[86] However, I would not give effect to the defendants’ further argument that Mr. Treiers 

should be penalized for not successfully negotiating a costs settlement, for two reasons. 

First, his counsel emailed the defendants’ counsel and stated that he would “make every 

effort to resolve the issue of costs”. The defendants’ counsel apparently never replied to 

this email, and there is no indication that they ever took any steps of their own to try to 

settle the issue of costs. Why the defendants view the settlement of costs as entirely Mr. 

Treiers’s responsibility is a mystery. It does not lie in their mouths to do nothing themselves 

and then complain that Mr. Treiers’s counsel did not do enough. 

[87] Second, as I have already noted, Mr. Treiers’s counsel have not included their time 

preparing costs submissions in their bills of cost. Accordingly, their supposed “failure” to 



negotiate a settlement of the dispute over costs, which I doubt would have been possible in 

any event given the wide gulf between the parties’ positions, has not increased the costs 

being sought by the plaintiff. 

[88] Considering and balancing all of these factors, I would fix Mr. Treiers’s costs in relation 

to the trial at $40,000 all inclusive. 

III. Disposition 

[89] The net result is that Mr. Treiers costs for the motion and the trial are fixed at $44,000 all 

inclusive, payable by the defendants within 30 days. 

 
The Honourable J. Dawe 

 

Date: April 7, 2022 


