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Ontario

Licence Appeal Tribunal File Number: 20-006374/AABS

In the matter of an Application for Dispute Resolution pursuant to subsection 280(2) of
the Insurance Act, RSO 1990, c 1.8., in relation to statutory accident benefits.

Between:
Farkhunda Bano
Applicant
and
Certas Home and Auto
Respondent
MOTION ORDER
VICE-CHAIR: Terry Hunter
APPEARANCES:
For the Applicant: Rizwan Wancho, Paralegal
For the Respondent: Brendan Sheehan, Counsel

Motion heard by Teleconference: March 23, 2022



BACKGROUND

[1]

[2]

[3]

The applicant was injured in an automobile accident on July 22, 2017, and
sought benefits pursuant to the Statutory Accident Benefits Schedule — Effective
September 1, 2010 (including amendments effective June 1, 2016).

The applicant was denied certain benefits and submitted an application to the
Licence Appeal Tribunal - Automobile Accident Benefits Service (“Tribunal”).

A case conference took place on November 26, 2020. A subsequent motion
order set December 3, 2021 as the final deadline to exchange documents the
parties are relying upon for the hearing.

MOTION

[4]

On January 19, 2022, the respondent filed a Notice of Motion requesting that the
Tribunal,

i.  Order that Exhibits #27-29 (pages 214 to 383 of the applicant’'s document
brief) and the applicant’s reliance to it in their submissions be excluded as
evidence for the written hearing.

i. The respondent requests an order extending the time for it to provide its
responding submissions.

RESULT

[3]

[6]

[7]

It is ordered that the Exhibits #27-29, and any reliance on this evidence in the
applicant’s brief is excluded as evidence for the written hearing.

The respondent shall have until April 19, 2022 to provide their responding
submissions. The applicant shall have until May 2, 2022 to provide their reply
submissions.

The applicant served her submissions and exhibits on January 7, 2022. Upon
reviewing of the submissions the respondent discovered three exhibits had not
been provided in advance of the hearing.

i. Exhibit #27 Clinical Notes and Records of Dr. Basel Bari (page 214 of the
applicant’s exhibits)

ii. Exhibit #28 Clinical Notes and Records of Dr. Rana (page 282 of the
applicant’s exhibits.
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iii. Exhibit #29 Clinical Notes and Records of Scarborough Physiotherapy
and Rehabilitation Centre (page 370 of the applicants exhibits.

[8] The respondent in their motion submissions submit;
i. The applicant provides no explanation for the late productions.

i. The materials were available well before the document exchange
deadline.

iii. The CNRs are extensive and providing 4 years of these records which
were not previously disclosed is prejudicial to the respondent.

[91 The applicant makes the following submissions;
i. The documents are relevant.

i. The matter has as a result of the respondent’s motion, the hearing has
been sufficiently delayed to cure any prejudice to the respondent. The
respondent has, they submit, had 70 plus days to file their responding
submissions.

ii. If the respondent required the documents, they could seek them directly.

[10] The Tribunal Order of Adjudicator Mazerolle provides December 3, 2021 for the
document exchange. The Tribunal’s Orders are not to be ignored without
consequence. Failure to disclose documents that are relied in the applicant’s
submission is akin to sharp practice.

[11] I reject the applicant’s submissions for the following reasons:

i. Ifthe documents are relevant that is a compelling reason for their
disclosure.

i. The passage of time does not of itself relieve any prejudice to the
respondent. The respondent has no practical opportunity to arrange
medical reviews of this new material.

iii. The respondent bears no responsibility to seek out evidence for the
applicant. Itis the applicant’s case to prove.

[12] Except for the provisions contained in this Motion Order, all previous
orders made by the Tribunal remain in full force and effect.
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OTHER PROCEDURAL MATTERS

[13] If the parties resolve the issue(s) in dispute prior to the hearing, the applicant
shall immediately advise the Tribunal in writing.

Released: March 24, 2022

——
© Q) ..

Terry Hunter
Vice-Chair
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