Tribunals Ontario Tribunaux décisionnels Ontario »
Licence Appeal Tribunal Tribunal d'appel en matiére de permis \E\

s 1
Ontario

Citation: Baker v. Aviva General Insurance, 2021 ONLAT 20-007705/AABS

Licence Appeal Tribunal File Number: 20-007705/AABS

In the matter of an Application pursuant to subsection 280(2) of the Insurance Act, RSO
1990, c 1.8., in relation to statutory accident benefits.

Between:
Arlene Baker
Applicant
and
Aviva General Insurance
Respondent
DECISION
ADJUDICATOR: Stephanie Kepman
APPEARANCES:
For the Applicant: Vipen Dhingra, Counsel
For the Respondent: Lauren Kolarek, Counsel

HEARD: By way of written hearing



REASONS FOR DECISION

BACKGROUND

[1]

[2]

The applicant was involved in an automobile accident on January 1, 2018, and
sought benefits pursuant to the Statutory Accident Benefits Schedule - Effective
September 1, 20107.The applicant was denied certain benefits by the respondent
and submitted an application to the Licence Appeal Tribunal - Automobile
Accident Benefits Service (“Tribunal”).

The parties participated in a Case Conference on February 11, 2021 but did not
resolve the issues in dispute.

ISSUES

[3]

LAW

[4]

[3]

On consent, the following issues were agreed to at the Case Conference:

Are the applicant’s injuries predominantly minor, as defined in s.3 of the
Schedule and therefore subject to treatment within the $3,500.00 limit and in
the Minor Injury Guideline?

Is the applicant entitled to a medical benefit in the amount of $3,046.27 for
physiotherapy and massage therapy services, recommended by Complete
Physiotherapy Centre, submitted on November 6, 2018 and denied on
November 16, 20187

Is the applicant entitled to the cost of examination in the amount of $2,680.00
of an orthopaedic assessment, recommended by Dr. Bhargava, submitted on
September 15, 2018 and denied on September 20, 20187

Is the applicant entitled to interest on any overdue payment of benefits?

Section 3(1) of the Schedule states that a minor injury consists of one or more a
sprain, strain, whiplash associated disorder, contusion, abrasion, laceration or
subluxation and includes any clinically associated sequelae to such an injury.
Section 3(1) of the Schedule also establishes the treatment framework regarding
minor injuries.

Section 18(2) of the Schedule provides that the $3,500.00 funding limit does not
apply if an applicant provides compelling medical evidence that she has a pre-
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[6]

existing medical condition that will prevent her from achieving maximal recovery
from the minor injury if she is subject to the Minor Injury Guideline (the ‘MIG’)
funding limit.

Section 51(2) of the Schedule states that interest is due on a benefit that is
overdue if the insurer does not pay the benefit within the time stated by the
Schedule.

SUBMISSIONS & ANALYSIS

Does the applicant suffer from chronic pain?

[7]

After considering the submissions and evidence of the parties, | find that the
applicant does not have chronic pain for the following reasons:

The applicant took the position that she ought to be removed from the MIG
due to her chronic pain because the prescribed definition of “minor injury”
does not include chronic pain conditions. She relied on a disability certificate?
(an ‘OCF-3’) which noted that as a result of the accident, the applicant
suffered from strain and sprain of the cervical spine, thoracic spine, lumbar
spine, sacroiliac joint, radiculopathy, cluster headache syndrome, insomnias,
nightmares, reaction to severe stress, nausea, irritability and anger and
generalized anxiety disorder. Based on this, Mr. Tamakuwala suggested that
the applicant will require an orthopaedic/physiatry assessment.

She also provided excerpts the clinical notes and records of her family doctor,
Dr. Aimal Sediq from 2017, 2018 and 20193. Dr. Sediq diagnosed the
applicant with whiplash and muscle strain. Dr. Sediq also provided the
applicant with a prescription for acupuncture®.

The applicant also relied on her section 25 assessment® conducted by Dr.
Manor Bhargava, Orthopaedic Surgeon. After examining the applicant, Dr.
Bhargava diagnosed her with cervical spine sprain/strain, WAD I, lumbar
spine strain/sprain and suggested ruling out a right hip labral tear via a
magnetic resonance image (an ‘MRI’). Dr. Bhargava opines that the applicant
suffered mostly soft tissue injuries to her neck and lower back, which should

2 OCF-3 completed by Denish Tamakuwala, Physiotherapist, dated January 9, 2018
3 As provided by the applicant in her tab 2(c).

4 Prescription for acupuncture dated February 12, 2018.

5 Dated November 6, 2018.
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resolve within twelve weeks. Dr. Bhargava also notes that her symptoms are
“concerning for the development of a chronic pain condition”®.

Based on this. Dr. Bhargava concluded that based on the result of the MR, if
the applicant has a labral tear, her injuries do not fall within the MIG. Dr.
Bhargava also opines that the applicant has developed chronic pain in the
lower spine and neck, which should exclude her from the MIG. Dr. Bhargava
suggests that the applicant requires an assessment from a chronic pain
specialist to investigate this further.

Since it has been nearly four years since the applicant’s accident, and she
still suffers from pain related to the accident, she submitted that her pain
should be deemed chronic, as it has not resolved in the typical six to twelve
week range.

She also submitted that based on section 18(2) of the Schedule that there is
an “inherent presumption” within the Schedule that an injured person should
achieve maximal medical recovery within the limits of MIG, failing which, more
medical benefits should be made available.

The respondent rejected this. It reminded the Tribunal that the applicant has
the burden of demonstrating that her injuries warrant removal from the MIG’.
Based on this, it took the position that the applicant has not met her
evidentiary onus of demonstrating that she suffers from chronic pain
syndrome, and not just complaints of chronic pain, as there is a difference®.

The respondent submitted that the applicant had not fulfilled the Tribunal’s
required factors®, based on the AMA Guides, to establish chronic pain. The
Tribunal has determined that at least three of the six criteria must be met to
establish a diagnosis of chronic pain syndrome'?, which are:

i. Use of prescription drugs beyond the recommended duration
and/or abuse of or dependence on prescription drugs or other
substances;

ii. Excessive dependence on health care providers, spouse, or family;

6 Of Dr. Bhargava’s section 25 assessment dated November 6, 2018.

7 Scarlett v. Belair, 2015 ONSC 3635

8 17-005179 v Aviva Insurance Company of Canada, 2018 CanLll 81910 (ON LAT)
9 17-007825 v Aviva Insurance Canada, 2018 CanLll 98282 (ON LAT)

10 17-007825 v Aviva Insurance Canada, 2018 CanLlIl 98282 (ON LAT)
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iii. Secondary physical deconditioning due to disuse and or fear-
avoidance of physical activity due to pain;

iv. Withdrawal from social milieu, including work, recreation, or other
social contacts;

v. Failure to restore pre-injury function after a period of disability, such
that the physical capacity is insufficient to pursue work, family or
recreational needs;

vi. Development of psychosocial sequelae after the initial incident,
including anxiety, fear-avoidance, depression, or nonorganic illness
behaviors.

The respondent submitted that the applicant has not provided evidence of
prescription drug overuse or abuse and that she had not been prescribed any
medication related to the accident. It also submitted that the applicant failed
to demonstrate an over-reliance on healthcare providers or family. The
respondent stated that there’s no evidence of the applicant suffering from
secondary physical deconditioning due to disuse/fear avoidance due to pain,
nor is there any evidence of the applicant developing psychosocial issues.

Based on all of the above, the respondent submitted that the applicant has
not shown that her pain meets the severity threshold of the AMA Guides and
causes her a level of impairment that rises to remove her from the MIG.

Vi. The respondent relied on its own section 44 assessment'! of the applicant by
Dr. Jamie Rusen, Orthopaedic Surgeon. Dr. Rusen did not find any non-
minor impairments on the applicant and opined that she suffered a WAD I
cervical spine strain and soft tissue sprains and strains of the thoracic and
lumbar spine. Based on this, Dr. Rusen opined that the applicant’s injuries
are minor.

vii.  The respondent also submitted that the section 25 assessment relied upon by
the applicant of Dr. Bhargava failed to formally diagnose the applicant with
chronic pain. Instead, Dr. Bhargava opined that he was “suspicious for the
development of a chronic pain condition” and that “In my opinion, the
development of a chronic pain syndrome, if present, should exclude the client
from the minor injury guidelines” 2.

" Dated January 28, 2019.
2 Dr. Bhargava'’s section 25 assessment dated November 6, 2018
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viii.  After considering the submissions of the parties, | find that the applicant’s
injuries fall within the MIG, as she has not demonstrated based on a balance
of probabilities that she suffers from chronic pain that excludes her from the
MIG.

| preferred the respondent’s position, which rejected that the applicant suffers
from chronic pain; Although | am not bound by the AMA Guides in respect of
chronic pain and the Schedule does not incorporate the AMA Guides in this
context, unlike for catastrophic impairment, | find the AMA Guides to be a
useful tool.

In this case, the applicant does not have a diagnosis of chronic pain from a
medical practitioner, nor has she demonstrated that she fits within the criteria
of the AMA Guides for a diagnosis of chronic pain.

Though the applicant may not need a formal diagnosis of chronic pain'3, she
has provided the Tribunal with medical evidence only that there was a
suspicion that she could develop chronic pain. Furthermore, the section 25
assessment of Dr. Bhargava dates from 2018. The applicant has not
provided any recent medical documentation or opinions beyond this suspicion
that she has chronic pain.

Furthermore, without demonstrating that her pain impairments fit within the
AMA Guide criteria, | cannot find that the pain she is experiencing is such.

Though | do believe that the applicant continues to experience on-going pain,
| am not persuaded that this pain meets the AMA Guides’ threshold. | also do
not agree with her interpretation of section 18(2) of the Schedule, as this
position was not supported by caselaw such as Scarlet.

[8] Since the applicant has not demonstrated that she suffers from an injury or
impairment that would remove her from the MIG, | do not need to consider if the
treatment plans in dispute are reasonable and necessary, However, the applicant
may chose to use the remaining balance of her MIG benefits for her requested
treatment plans.

Interest & Special Award

[9] Since no benefits in dispute are overdue, no interest or special award is owing.

13 C.D. v Aviva Insurance Company, 2020 CanLll 63601 (ON LAT)
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CONCLUSION
[10] The applicant’s injuries fall within the MIG.

[11]  No interest or special award is owing.

Released: December 21, 2021

Stephanie Kepman
Adjudicator
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