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April 5, 2022 

Heard via 
Zoom. 

Plaintiff Counsel: 
FAHD, Yasamin 
(for REDA, Dawit 
Mesfin and 
KELETA by her 
Litigation Guardian 
ALMAZ, Keleta) 

Plaintiff Counsel 
E-mail: 
yasamin@affinityla
wyers.ca    

Defendant 
Counsel: 
HARPER, 
Meredith (for 
BIGHAM, Tasha) 

Defendant 
Counsel E-mail: 
mharper@ztgh.co
m  

[1] The Plaintiffs move to adjourn this trial (on standby for the May 

2022 Sittings) for 90 days to permit them to serve a report from 

Ms. Keleta’s treating psychologist. She also seeks leave to 

late file the report. 

[2] For the reasons that follow, the motion is dismissed with leave 

to bring it back on before the trial judge should the matter be 

called in the May 2022 sittings. 

[3] The background is important. 

[4] The Plaintiffs were involved in a motor vehicle accident on 6 

June 2013 in the city of Toronto. The Statement of Claim was 

issued September 10, 2014. The Defendant, Tasha Bigham, 

served her Statement of Defence and Crossclaim and Jury 

Notice on March 18, 2016. 

[5] The Plaintiffs’ examinations for discovery were conducted in 

two phases (August 2016 and February 2017) because of 

incomplete production by the Plaintiffs. 

[6] Four motions were brought against the Plaintiffs to make 

production and answer undertakings. 

[7] A mediation was held on 4 February 2019. 

[8] The Plaintiff passed the trial record in Nobember 2019. 

[9] The Pre-Trial Conference was held on 25 November 2021. 

The Plaintiffs attached to their PTC memo the notes and 
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records of Ms Keleta’s treating psychologist, but no report was 

produced. 

[10] Until this point, the Plaintiffs served no medical or other expert 

reports. At the PTC, the Plaintiffs advised that Ms. Keleta 

would late-serve a psychologist’s report, and requested leave. 

The PTC judge would not grant leave. 

[11] The PTC judge placed the matter into the May 2022 sittings. 

On 1 March 2022 Ricchetti, RSJ left the matter in the May 

sittings.  Plaintiffs’ counsel confirmed orally that they did not 

tell Ricchetti RSJ of the desire to late file a medical report that 

had yet to be commissioned, nor that they wanted to adjourn 

the trial to get one. 

[12] The first indication of the Plaintiffs’ desire to adjourn the trial 

was service of this motion at 4:42 p.m. on Tuesday 28 March 

2022, after the Friday 25 March 2022 deadline imposed by 

Rules 3.01, 37.08, and 37.10. 

[13] At the argument of the motion, I asked the junior sent by the 

Plaintiffs’ solicitor’s firm about when the report from the 

psychologist was commissioned and when it was or would be 

delivered. We held the matter down while she corresponded 

by text with the solicitor on the file.. She advised at first that 

her instructing lawyer advised that the report was “on its way”, 

and later that it would be delivered the week of 11 May. 

[14] I was never advised as to when the report was commissioned. 

[15] The psychologist has been treating Ms. Keleta since 2014. 
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[16] This motion must fail for several reasons. 

a) the Plaintiffs have not sought leave to bring this motion, 

having set the matter down. 

b) the Plaintiffs offered no explanation in the affidavit as to why 

they delayed almost 9 years in obtaining a report from Ms. 

Keleta’s psychologist.  

c) the Plaintiff’s counsel on the motion submitted orally, by way 

of explanation for the lack of an expert medical report 4  weeks 

before trial, that the practice at her firm was to not get 

instructions to obtain expert reports until settlement attempts, 

including at a mediation and pre-trial, were attempted and 

failed. Since the matter had not settled by the Pre-Trial 

conference, they had to proceed with expert reports. 

[17] Putting it another way, accepting what the junior lawyer said 

about her office’s practice, the solicitor that signed the 

certificate in the Trial Record indicating that the matter was 

ready for trial, either intentionally lied, or was indifference as 

to the truth of his or her statements. 

[18] Putting it another way still, accepting what the junior lawyer 

said about her office’s practice, the solicitor is saying that his 

business practices trump the requirements set down by the 

Rules, and that his clients should be able to late file reports 

because of his business practice. So what if this trial will not 

be heard until almost 10 years (or later) after the accident 

occurred and 8 or 9 years after the action was commenced? 
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[19] This is exactly the sort of mischief that the Courts addressed 

in Khan v Baburie, 2021 ONSC 1683 and Viele v Gargan 

Investments Limited, 2019 ONSC 5276 at para. 74 where the 

parties flouted the Rules concerning exeprt reports and 

trialreadiness.  

[20] The request to adjourn the trial and to late file the 

psychologist’s report  are dismissed with leave to renew the 

motion before the trial judge. 

[21] By agreement, the Plaintiff will pay to the Defendants costs of 

this motion fixed at $1,500, all inclusive. 

 

 
   
 TRIMBLE J. 
 

 


		2022-04-05T15:06:52-0400
	Jamie Trimble




