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BACKGROUND

[1]

[2]

[3]

[4]

The applicant was injured in an automobile accident on August 24, 2019, and sought
benefits pursuant to the Statutory Accident Benefits Schedule - Effective September
1, 2010.

During a case conference on June 30, 2020, the parties debated what hearing
format should be used to resolve this dispute. In the end, the adjudicator ruled that
an in-person hearing would be scheduled for January 11 — 13, 2021.

At the time, the issues in dispute included: a determination of the Minor Injury
Guideline (“MIG”), medical benefits, and an award request. However, since the case
conference, the MIG determination and one of the medical benefits are no longer in
dispute.

On October 21, 2020, the Tribunal converted the in-person hearing into a
videoconference hearing.

NOTICE OF MOTION AND THE PARTIES’ POSITIONS

[3]

[6]

[7]

[8]

The respondent filed a Notice of Motion (dated November 10, 2020) seeking the
following relief:

i.  An order to convert the videoconference hearing into a written hearing.

The respondent sought this relief, as it contended that a videoconference hearing
would not be a proportional use of adjudicative resources. That is, beyond the fact
that only medical benefits and an award are now in dispute, there has been
extensive medical reports produced about the applicant’s condition—such that a
paper record will be sufficient. Additionally, the respondent argued that there is no
need to cross-examine the adjuster, as it has provided the applicant with the
adjuster’s log notes.

The applicant did not consent to this motion. First, the applicant submitted that the
respondent’s request for a written hearing had already been addressed at the case
conference. As such, this motion is an attempt to request a reconsideration of an
interim order—a practice that is not allowed by Rule 18.1 of the Tribunal’s Common
Rules of Practice & Procedure (the “LAT Rules”).

Further, the applicant contended that she would experience significant prejudice, as
she needs to cross-examine the adjuster and the respondent’s experts to establish
her entitlement to the issues in dispute. Specifically, the experts reached different
conclusions about her medical condition, and so these inconsistencies can only be
explored through cross-examination.



ANALYSIS

[9]

[10]

[11]

[12]

Rule 3.1 of the LAT Rules requires the Tribunal to conduct its proceedings in a fair
and proportional manner. | find that a written hearing is both a fair and proportional
means of conducting this hearing.

First, | find that the availability of medical documentation and reports in this case is
sufficient for the hearing adjudicator to properly understand the issues in dispute.
Requests for medical benefits are often addressed at the Tribunal in writing, and |
have not been provided with a compelling reason for why this case is different.

Additionally, s. 5.1(2) of the Statutory Powers Procedure Act' states that a hearing
will not proceed in writing if “a party satisfies the tribunal that there is good reason
for not doing so.” While | understand the applicant wants to conduct cross-examine
the experts and adjuster, | have not been provided with a “good reason” why written
submissions will disallow for the proper adjudication of the issues. Beyond the ability
to provide written arguments about the sufficiency of the expert reports, | find that
the production of the log notes should provide an adequate basis for the applicant
to demonstrate her claim to an award.

Finally, though the applicant is correct that Rule 18 does not allow for
reconsiderations of interim orders, | find that a material change has taken place
since the case conference adjudicator ordered an in-person hearing, i.e., the MIG
determination is no longer an issue in dispute. In light of this development, | am
satisfied that | can consider the appropriateness of a written hearing.

ORDER

[13]

[14]

[15]

[16]

The Tribunal will vacate the videoconference hearing scheduled for January 11 —
13, 2021.

A written hearing shall be scheduled for March 8, 2021.

The parties shall disclose any documents that have not been previously disclosed,
but which they intend to present as evidence at the hearing, by January 8, 2021.

The parties will exchange (and file with the Tribunal) their written submissions and
evidence as follows:

'R.8.0. 1990, c. S.22.



Submissions: Due Date: Page Limit:

Applicant’s submissions and February 12, 2021 | 15 pages
evidence:

Respondent’s submissions and February 26, 2021 | 15 pages
evidence:

Applicant’s reply submissions and March 5, 2021 7 pages

evidence (or notice that no reply
submissions will be filed):

(i) No affidavits will be submitted as evidence.

(i) The page limits are exclusive of evidence and case law. The hearing
adjudicator may not consider submissions which exceed the page limits.

(iii) Submissions shall be double spaced, 12 point, Arial or Times New
Roman font and be indexed, bookmarked/tabbed, and consecutively page
numbered.

(iv) Submissions shall make specific reference to the evidence and law by tab
and page number. Evidence not so referenced may not be reviewed.

(v) Documents previously filed with the application, response, or for the case
conference must be resubmitted for the hearing.

[17] The above orders are all subject to the hearing adjudicator’s discretion.

[18] Except for the provisions contained in this order, all previous orders made by the
Tribunal remain in full force and effect.

Released: December 2, 2020
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